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Baipwin v..Broepen. 
~ i 
Where adefendant pleads as a set off,a note made by the plaintiff to another 


person, and transferred to him, the plaintiff will not be permitted to prove 
such set off void, as being poe for a gambling consideration, without re- 


plying such defence specially. 


In the Circuit Court of Pike county, I. M. Brogden 
broughtan: action of assumpsit against B. Baldwin, on a 


promissory hote made by him, for $109 payable toone D. . 


W. Edgerly or bearer, which by delivery had been trans- 
ferred to Brogden: The defendantamong other pleas plead- 
ed asa set off, thathe held a note-for a larger sum made by 
the plaintiff to one Baker, or bearer, which had been du- 
ly transferred to him by delivery before the suit was 
brought, &c. Noreplication was filed to this plea, andin fact 
no issue was formally joined. At November term, 1827, 
a trial by jiry was had. The defendant proved his pos- 
session of the note pleaded by him asa set off, and that it 
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JANUARY 1820. had been transferred to him before the suit was brought. 





Baldwin 
Vv. 
Brogden. 


The plaintiff offered evidence to prove that the note pleaded 
as a set off, was given for a gaming consideration contra- 
ry to the statute; to this evidence the defendant objected, 
but the Court overruled the objection and admitted the tes- 
timony, and the jury found for the plaintiff the amount of 
the note sued on and interest. 

The admission of this testimony was the error assigned. 


Go.tpTswairteE, for the plaintiff in error. 


THORINGTON, for the defendant. 


By THE CHIEF JUSTICE. The plaintiff below 
should have replied to the plea of set off, that the note was 
given for a gambling consideration. This would have giv- 
en sufficient notice to the defendant, and he could have 
been prepared to meet the objection, but it was surely im- 
proper to receive the testimony without such a’replication 


Judgment reversed and cause remanded 
Judge Crensuaw not sitting. 
- 





Pickens v. Haypen and Merriam. 


In assumpsit, a judgment by default for costs only, and no damages, is er- 
roneous. 


Tus wasan acticn of assumpsit determined in Monroe 
Circuit Court. It was brought by the appellees against the 
appellant, on anote of hand.. At October term, 1822, 
the following entry was made: “Judgment by default; 
whereupon it is considered by the Court that the plaintiffs 
do recover of the defendant the sum of $ damages, and 
costs of suit, &c.”’ 

It was among other thipgs assigned for error, that no 
damages being recovered, the judgment for costs alone was 
erroneous. ' 





Parsons and Cooprn, for the plaintiff in error. 


Exuts, for the defendants. 
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7 ) 4ER. is cas a judg-~ JANUARY 1829. 
By JUDGE COLLIER. In this case there was a judg ar oy. 


ment by default for costsof suit’ only. At common law, 
there were no costs; if the plaintiff was unsuccessful, he was 
amerced; if he prevailed, the deferidant was in mercy. 
Neither party was burthened with,the eapensa litis.¢ The 
decision. of this question depends upon the construction of 
our statute giving costs eo nomine, which is in these words 
—<That in all other cases in civil actions, the party in 
whose favor judgment shall be given, or in case of non suit, 
dismission or discontinuance, the defendant, shall be en- 
titled to full costs, except when it is or may be otherwise 
directed by law.’ Costs are the consequence of a judg- 
ment, and do not constitute a judgment in themselves. 
The right of the successful party to costs does not depend 
on the rendition of a ‘judgment for them, but is given by 
statute. Therefore if they are omitted, the judgment. is 
not defective, nor the successful party deprived of them; 
he has only to adopt another remedy for. their recovery. 
Hence, as costs are not a primary or .essential constituent 
of a judgment, but merely a consequence of it, therefore a 
judgment, unless it be by confession, as it effects no other 
purpose than merely to authorize a collection of costs by 
execution, is erroneous. The practice of executing writs 
of inquiry on judgments by default where the amount is 
unascertained, if there were a doubt, might be considered 
as an evidence that this isa correct exposition of the statute. 


Judgment reversed. 
The Cuier Justice not sitting. 





Tue State v. PLUNKET. 


Where in astatute, a general word is used, and afterwards more special 
terms, defining an offence, an indictment charging the offence must use 
the most special terms; and if the general word is used, though it would 
embrace the special term, itis bad. 


Peter Piunxet was indicted in the Circuit Court of 
Autauga county under the statute for horse stealing. The 
indictment charged him with stealing ahorse. On the tri- 
al, the proof was that the animal stolen was a gelding, and 
the prisoner was conyicted and sentenced. But the presi- 
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ding Judge, under the statute authorizing novel and diffi- 
cult questions to be refetred to this court, reserved the 
question whether the defendant could be lawfully con- 
victed. 

Gorpon, argued for the prisoner, and cited the follow- 
ing authorities to shew that the judgment was erroneous, 
and that the proof was insufficient to sustain the verdict. 
Laws of Alabama, page 208, sec. 19, page 915; Starkie’s 
Criminal Pleader, 2}4, 249; Foster's Crown Law, 424; 
Cro. Jac. 607; 4 Bl. Comm. 240, note 14; 2 Hale, 182-3; 
2 Hawkins, 479, sec. 34; ib. 486; ib. 615, 616, sec. 183; 
3 Chitty’s Criminal Law, 737, 983; 2 East, 676; 1 Leach, 
105; East’s Crown Law, 617. 


Perxrns, Attorney General, for the State. 
By JUDGE COLLIER. The question reserved for 


the consideration of this Court is, ‘‘can a defendant, on an 
indictment for stealing a horse, and it is proved to bea geld-" 
ing, be convicted?’ 

e statute which directs the punishment for such an of- 


. fence is in these words, “That ifany person do feloniously 


aLaws of Ala. 
208. 


take or steal any horse, mare or gelding, foal or filly, ass 
or mule; the person so offending shall, &c.”*@ When a gen- 
eric term employed in a statute is succeeded by one more 
definite in its meaning, it is necessary in an indictment pre- 
dicated upon such statute, that the latter term should be 
used. Let this principle be applied: the word gelding be- 
ing used aftera term more general in its import, and the 

roof shewing a gelding to have been the subject matter of 
the theft, it results from this discrepancy between the alle- 
gation and the proof, that the defendant cannot be punish- 
ed for the offence charged. Again, when a statute des- 
cribes more objects of larceny than one, the legislature are 
to be understood as mentioning them in contradistinction 
to each other, and an indictment must be framed according 


. to'the particular facts, even though one of the descriptive 


3Stark.Crim. 
Plead. 214. 
249, 2 Hale, 
182-3. 
2 Hawk. 480, 
486, 615, 616, 
3 Chit. Crim. 


Law 737. 
2. East. 576, 


terms may be sufficiently comprehensive to include all. 
Hence it follows, that before a defendant receives the sta- 
tutory punishment, he must be found guilty on an indict- 
ment charging the particular offence which he has com- 
mitted. 

If the descriptive term ‘‘horse”’ alone, had been used, 
evidence that a gelding was stolen would have been ad- 
missible; but as the legislature have thought proper to par- 
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SUPREME COURT OF ALABAMA, 


ous, from the reasoning employed, that in an indictment 
upon the statute it is necessary to be equally specific. 
With this view of the question, the Court are unani- 
mous in the opinion that.the judgment. below should be 
reversed. , 
Judgment reversed. 





Rogerts v. JOHNSON. 


1. On a writ against two defendants, the sheriff returns “Executed; ¢ 
offered to defendant R. and not accepted.’’—Semble, that it is to be consi- 
dered as executed on R. only. 

2. Butif executed on both, and the plaintiff discontinues as to one, and takes 
judgment against the other alone, no advantage can be taken on error by 
the defendant against whom the judgment is taken, unless he make the 
objection in the Court below. 


Gerorce S. Jonnson sucd out a writ in debt returnable 
to the Circuit Court of Madison county, against Robert W. 
Roberts and John C. Gibbons, to recover on’a note made 
by them for $933... On this writ the, sheriff made the:fol- 
lowing return ‘‘Ezecuted—copy offered to defendant 
Roberts, and not accepted, 25th April,1827.” 

The plaintiff at the return term, filed his deelaration 
against Roberts only, reciting that the said Gibbons was 
not found, and discontinuing his suit asto him. At the 
trial, a judgment by default was taken by the plaintiff 
against Roberts; and at the same term, on the affidavit of 
Roberts, the judgment by default was set aside, and the 
cause was continued. At May term, a judgment by default 
was again taken against Roberts, who still failed to plead. 
To reverse this judgment, Roberts sued his writ of error. 


Hutcuison and Crarenean, for the appellant, argued 
that the judgment being against Roberts alone, was erro- 
neous, inasmuch’ as the record shews that the process was 
executed on both. Both defendants should have been de- 
clared against, and treated as beingin Court. That thedis- 
continuance was authorized by the statute Only in cases 
where. one was returned not found; and that therefore, as 
there was no such return here as to Gibbon, it was error to 
discontinue as to him. 


AcKLEN, for the defendant. 


ticularize and define other objects, the conclusion is obyi- JANUARY 1829. 


Roberts 
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Johnson. i 
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sasuaRtisew. By CHIEF JUSTICE LIPSCOMB. Thereis some 
1 >" ambiguity in the sherifi’s return; a fair construction of it 
-3 perhaps would be, that it was served on Roberts only, and 
Johnson. if so, 1t was competent for the plaintiff to discontinue as to 
the other. But if the service had been perfected on both, 
the’declaration being against one only, it should have been 
taken advantage of in the Court below by plea. The defen- 

dant suffered judgment by default, and opened the default. 
on affidavit of merits, and then again permitted . the judg- 
ment by default to be entered for want of a plea. The 

judgment must be affirmed. 

: Judgment affirmed. 
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Watuts v. Murrny. 


Anaffidavit that a party is about to remove himself out of the county of his 
residence so that the ordinary process of law cannot be served on him, 
is not sufficient to authorize an attachment to issue. 


Tuomas B Mourpny, by his agent D. Harding, sued 
out an original attachment in Morgan. county against Eze- 
kiel P. Wallis, to recover on a note of hand for $107 75. 
The process was issued by a Justice of the Peace, and was 
made returnable to the County Court. The ground stated 
in the plaintiff’s affidavit, for the issuance of the attach- 
ment.is set forth in these words: ‘‘that said Wallis is about 
to remove himself out of the county of Morgan, his place 
of residence, so that the ordinary process of law. cannot be 
served upon him, &c.”’? The writ of attachment recited the 
ground of the issuance of the attachment thus: ‘‘oatl hav- 
ing been made that said Ezekiel P. Wallis is about to re- 
move himself out of your county privately, so that the or- 
dinary process of law cannot be served upon him, &c.” 
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the attachment and-bond, and in that: form, the words ‘‘is 
about torémeve himself ar‘county,,’ are used. The 
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effectual, or could not be served; the affidavit, together with | JULY 1929. 
Wallis 


the other requisites, states that the defendant was about to 
remove himself out of the county, his place of residence, so 
that the ordinary process of the law could not be served on 
him, and therefore it was substantially sufficient. 


By JUDGE PERRY. Among other causes it is as- 
signed for error, that the affidavit is not sufficient to au- 
thorize the issuance of the attachment. The question 
arises, is the statement in the aflidavit sufficient under 
the act of 1807,¢ to authorize the issuance of the attach- 
ment? The causes for which an attachment may issue, 
as designated in the law, are, “that any person hath re- 
moved, or is removing him or herself out of the 
county privately,” &c. The reasons then, as stated in the 
affidavit as the ground upon which the attachment issued, 
are not warranted by the statute, which only authorizes 
an attachment to issue upon affidavit that the person hath 
removed, orzs removing him or herself out of the county 
privately, so that the ordinary process of law cannot be 
served on him. In this ease the oath is, that the defendant 
below “is about toremove himself out of the county of Mor- 
gan, his place of residence, so thatthe ordinary processoflaw 
cannot be served upon him;’’ this statement does not furnish 
a sufficient reason for granting the attachment; it should have 
been, that Wallis was actually removed, or was removing 
privately, either of which facts might have furnished a suf- 
ficient reason for the issuing of the writ. The allegation, 
therefore, that Wallis was about to remove, does not nega- 
tive the idea that he was not amenable to the ordinary pro- 


cessof law;consequently the attachment improperly issued, 5 See Wilson 
v. Oliver. 

Minor’s AJa. 
Rep. 196 


ond should have been quashed. 
Judgment reversed.5 





M’Kusyey’s Executors vy. M’Kixney’s Administrators. 


fo an action by executors, the plaintiff offeredthe deposition of a witness, 
who was shewn to be a son-in-law to the testator: Held, that he was an 
incompetent witness; though there was no further proof as tc his interest. 


Tuis was an action of detinue, brought in the Circuit 
Court of Tuscaloosa county, in 1822, by John M’Kinney, 
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his lifetiine, against Sarah M’ Kinney as the admiuntstratriz 
of Aifred Mi Kin ICV, | EEG to recover two slavcs. Dur- 
log the p ‘ndeuey of the suit, the plaintiff died,and the ear 
was revived by his executors; yar also the defendant hav. 
Ing intermarried, her husband was made a party defendant 

At the March term, 1827, the issue was tried by a jury, 
and a verdict was found for the defendants. "The plaintutls 
took a bill of exceptions, certify Ing, that on the trial, they 
otlered the deposition of one Thomas Smith, a material wit- 
ness for them; but the Court considering that said witness 
was a son-in-low of John M’ Kinney, the plaritil’s testator 


“hy 


rejected his testimony as incompetent and inadmissible, un- 


less the plaintifis who offered the deposition, would first sew 
in evidence that he was not interested. There wasno othe 
evidence of his having tn interest tn the cause exeept that 
he wasason-iielaw to the said John M’ Kinney, and th 
he ce posed after his death. It further ap eared that tl 
said testator lived and died aresident citizen of Viret 
andihat atthe time of his death, the property in dispute W 
In Tuscaloosa. = 

The plamtifs here assign for error, thatthe said deposition 
was tn properly re jected, and that it should have been rea 
as it was not shewa that the witness was interested. 

‘ 


Baaron and Srswanrt, for the plaintif—ls. There was 


no otner obj ‘ction to the psalm but that of 


posent being son in-law to the deceased, whose ext 
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sumptions of the law are in favor of the edeniseibitity,, the 


ohie sie must be shewn, nt presumptively or loose ly, but 
positively and with eertainty.¢ 

The sd edlor CORNET of the W ifness to the decease a 
or to his hers. constitutes of itself no objection whatever to 
his competeney.? The only objection then must be on the 
ground of tterest. then what isthe rule in relation to 
interest? “Tobe disqiual fied, a Witness must have an im- 
mediaw, legal, presest, ecrtain and direet interest in the 
event of the sui.e his is meontrovertibly the kind of 
iierest toceessary tobe shewn. The next tnquiry is, in 
vhetinaneermust the oorcetion beshewn?2 Its not suf- 


ficient to shew Unai the Witness may or may nol be inter 
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SUPREME 


iit, for this is not establishing the 


} ly ryt 7 
7, iint even | 


yn: the faet must appear with certainty, that he zy in- 


ter 1 a llere the) »is but ipresumption shewn, and the 

facet of interest is not reaehed. It isa wellestablished rule, 
aceording to the authorities, that notwithst inding ’ prima 
facie appearance of interest, that yet the witness should 

; not De re ic ted without: exam jation as to his realinterest 
; i tuation @ And itis further tatd lown, that great strict- 
n i le wo at necessary to he obs rve | in re ert} g 

i tiess:’ and thateven in ¢ ises where it is doubtf lif the 

WW ess be competent or not, it is more safe to admit the 

| v 2s thanto retect him, nd to let the objectio go to his 
4 libilitv:¢ certs nly this is the most safe rule, and more 
likely to. th the justice of the case. Courts have, in mo- 

7 ern times, leaned much in favor of the admissibility of ob- 
ynable witnesses: and have felt more disposed than for- 

n to refer theobjection to the jury to judge of from all 
reumstanees which ean effeet their credibility; and 

t ’ loet Is p rticularly applicable to this country, 

Thie (Court ‘ earetul to eXerctis as little co trol 

er | | ry il cd lucts ol ae isc as possible, where 2 in 

ingland they rule the jury, and in fact often direct on- 

or ¢ rect the jury what verdict they must give he 

f qiestion simply resolves if lf nto this, isa plaintiff, who 
I offers a witness, bound to shew and prove that he 1s come 
4 } nt, or is it the duty of thi party who makes the ob- 
‘ ywechion to shew and establish that obj clic ? It is clear 
that the disqu 1 ra objec mm must b proved by the 

\ whon ikes 1 l E f 1 sequally ce] ir that to shew 

Smith aay or pere might receive some benet 

j resuit ol the trial, is not sufheirent; he must shew 

{ will, Whatisthe extent of the information afforded 

to the Court u sease? he is a son-in-law; buthow stand 


t? is not the contest lor 
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proved by the defendants; had the objection been made by 
them, another question on the part of the plaintiff to the 
wit ess, mighthave sufficed toprove that he liad in fret no 
interest at all: but no objection is made, and the fact of his 
being a son-in-law is only gathered from the tenor of the 
deposition. "This surprises the plaintiffs; and it is the rule, 
that in taking evidence by deposition, surprise is never 
tolerated nor permitted.4 The evidence being take: by 
deposition, shews the witness was out of the State, and 
in fact all the plaintii’s evidence comes from Virginia, 
The defer dants should have been required before they 
coul:! sustain the objection made by them as to interest, te 
have asked the witness as te his real situation mm interest, 
to have shewn it by other means. or at least to have made 
the objection when the witness was examined, so that the 
plaintiffs méght have themselves asked the question and 
avoided the surprise. At all events, it is now more safe 
for this Court to reverse and remand, in the absence of all 
knowledge. whether the witness be really interested ornot, 
than to affirm and render the verdiet irrevocable, be it 
right or wrong, of which the Court certainly must be in 


-—* 


doubt at least. 
Suontripee and Excis, for the defendants. 


By JUDGE WHITE. The only question insisted 
on in argument in this ease is, that the Court below er- 
red in rejeeting the deposition of one Thomas Si ith, 
taken for the plaintitl, on the ground that said witness 
was the son-in-law of the plaintiff’s testator. Ins p- 
port of this position, it is urgei that Smith, notwith- 
standing he was a son-in-law, might have had no real 
inicrest that would have rendeved him incompetent: and 
that the defendant should have made a further shew- 
ing. Courts, in modern times, have leaned much against 
the rejection of witnesses; but it isa well settled rule that 
when they are directly interested in the event of a suit, 
or in the record as evidence, they must be excluded. — In 
the present case, Smith’s testimony must be viewed as 
tending to create or increase a fund, as part of the estate 
of his father-in-law, in which he might have been inter- 
ested: and this was the reasonable presumption till the con- 
trary appeared. ‘True, it was not certainly the ease; he 
might have been advanced to his full portion of the estate 
! 


on his marriage; the will might have disposed of the whole 
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without leaving him any thing, and if anv thing was left 
him. he might hove released his interest. But if this was 


eo. the plaintiff! who expected to be benefitted by his tes- 
nony. should have been prepared to have shewn tt. 


t 
Could his competency be restored by a release, it was for 


the plaintiff to procure it: was he advaneed on marriage. 
or disinherited by will; it is manifest, the plaintiff, who was 
t! executor of his father-in-law, and had the poss ssion 
of the will, could have pro luced it with more conve ienee, 
anid more in accordance with the rules of evidence t] an 
ld 


the lcfendant, who, if requu “1 to shew such faets. wou 
have had to has » he WwW ithe nost. 1 not allo them, by iC- 


mative prool. Again, we must proceed on general prin- 


C! yh S. ind as dete dants could not usually rm suele 2s 
know ol the inte onl tTroadues the W tness till th iTi- 
al. if called on for a stronger shewing of interest than was 
required in the present ease, they would be surprisec or 
gornnelled to rely on the ‘dire of the witness himself, 
which would often be an unsate resort The faet of the 
t stators dving in Virgt ia. does notvary the asneet of this 
q iestion. Itis so univer ly true, throughout the States 


of the Union, that children are all concerned in the dis- 
tribution of estate xs that we conceive the Cireuit Court 
were right in permitting it to have the influence it had on 


Tae 


their decisio vy; and that mith was to be presun ed interest- 
ed till the contrary was shewn.” 


Judement affirmed.4 


ALLEN vy. Booker. 


Assumpsit ties to recover hack money paid on a parol purchase of land 
such contract beige void by the statute of frauds. 


Luc statute. 


Drory M. Atrew brought anaction of assumpsit in 


Madison Cirenit Court, against Parham N. Booker, to recoy- 
back one hundred and twenty-five dollars paid by him 


t*] 


sa parti | payment on a pure hase of land. 





n “ ‘ , 
Note Plis cause was at Ju Perm, 1828, atiirmed on argnime andthe 
‘ } 


Yourt having consented to reconsider the cause, it was re-argued at this 
rm, and again ailirmed, 


2 The payment of part ofthe purchase money, does not take the case out of 
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At the trial in May, 1827, the plaintul proved that he 


prid the neney on account of a purehase of land made by 
him of Book: er; that the contract was by parol; and that 
the land lav in the Arkansas Territory. The Court chare 


gel the jury, that the part payment of the considerat ion 
noney by the plaintiff to the defendant, took the eontract 


aes of the operation of the statute of frauds; and that as the 
Pp untill could compel the calla ance of the contract om 
the part of the defendant, provi led he complied with his 


agreement to pay the money, that he could not abandon the 
contract, and recover back in this action the amount paid. 
Under this charge, the jury found for the defendant. The 
plrintiffexcepted; and assigns for error, in this Court, that 
those instructions given Lo the ju ry, were incorrect 


Trornton. for the annellant, argued: Ist. That by the 
correet construction of the statute of frauds, all actions are 
prohibited, whichare founded on, and tend to entorce a parol 
eontract for land.@ And if this be correct, then that it fol- 
lows as an ecessary consequence, that the aectionto recover 
back money paid on such a contract is well founded. 
And, 2nd. That should this Court even be disposed to en- 
large the statute tothe extent to which the English au- 
thorities had gone, when many of their judges had regret. 
editasan evil, that still, even according to their authort- 
ties, payment of purchase money is notenough to take 
a case out of the statute of frauds.¢ 

Kriiy and M’Criene, for the defendant in error. In 
contracts of oe he sale ot land, the lex loc? ret sitae go- 
verns: and the statute of trauds of the Territory of Arkan- 
sas, 1! anv such statute is in existence there, isthe rule for 
the deeision ofthe righ tofthe parties; and as it does not ap- 
pear fron the reeord that there Is gov such statute in force 
In Arkansas, ihere is no statute of frauds that is applies able. 
Aithough the reason assigned by the Court below for its 


eharge may notbesuflicient, yvetthe charge in itselfis sound; 


andl that is sufficient to sustain our judgment. The el arge 
then in substanee wos, that the statute of frauds of Alabema 
did not appis , and this was correct. 

If Allen had sue: for a convevance, or for damages for a 
breach of the eontraet, then Booker would have been re- 
qrired to swe that he had performed his contract acc rd- 


41 ‘ 


ii rio f awof Arkeansas. Butit isnot alle~ed hy Atien 
gt Booker is uaw riding to com ply ; his action assumes @ 
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richt in himself to refuse to allow a performance by Booker, 
andthat he hasa right to avoid the contract and claim tlie 
money. tleasserts that the contract is void. Atecommon 
law the contract is valid and binding; this is prima facee 
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enough for the defendant to shew. Allen replic s lo this, ———— 


the statute of frauds of Alabama; the force of which objec- 
tion is destroyed by Booker, by the proof, that the land lies 
in Arkansas, and that it must abide the law of that country, 
where this Court presumes the common law alone to be in 
force, in the absence of proof of the existence of any statute. 
Chis takes from Allen his only objection to the validity of 
the contract. ‘The onus is thus thrown upon Allen to shew 
the law of Arkansas; and he not having shewn any, must 
fail. The Court will never presume that any thing was 
proved which does not appear, in order to reverse a judg- 
ment. Whoever assigns error, must shew by his bill of 


exceptions, that he did make all the proof he relies on. 


THORNTON, 
material; that question was not the one reserved for re- 


n reply. The locality of the land is ime 


vision here. There is no contest as to the existence of 
the statute of frauds in Arkansas; noras to what statute 
of frauds should govern the cause, that of Alabama or that 
of Arkansas. he proof produced in the Court below 
is 1 t set out: nor is It nee ssary it should be. for the 
purpose of revising the only point reserved, which is, 
whether or not the payment of part of the purchase mo- 
ney will take a case out of the statute; and if under the 
statute, the plaintiff could abandon the contract and recover 
bar k money sO paid, or whether the plaintiff was con pre I. 
Jed to claim or recetve a conveyance as his only remedy. 

The cause was argued at July term, 1828, and reversed 
and remanded. A re-hearing having been granted, the 
ease Was again argued at this term, when the opinion of 
the Court was delivered 


By JUDGE TAYLOR. It is considered unnecessary 
to cuter into a minute investigation of the doctrine which 
governs parol contracts for the sale of land, under the sta- 
tuts of frauds. Our statute is in the’ precise language of 
that or England, and of a majority of the States. The con- 
structions given io the statute by the Courtsof Westminster, 
are well known. ‘They have determined many eases to 
} 


ing the comprehensive terms 
‘ o ! 


form exe plions, notw 11 
ithe statute; and numerous decrees have been made by 
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the Chancellors of that country by which the specific per. 
formance of sueh contracts has been enforeed. The rea- 
sons lor this departure from the letter of the statute, given 
in those decisions is, that in the several cases in which the 
decisions have been made. the defendants were endeavor- 
ing touse the statute to effect a fraud upon the plaintiffs, 
aod that it could never have been the intention of the Le- 
gislature, that a statute made to prevent fraud, should be 
so expounded as to give a reward to him) who practiced 
fraud. 

It hasbeen mueh questioned, even in England, whether 
the most eorreet course for the Courts to have adopted, 
would not have been rigidly to exceute the statute in ae- 
cor ance with its words; and many of the most enlighten- 
ed Judges of that country have expressed great regret that 
it has ever been departed from, except in cases of a most 
extraordinary nature. In modern tmes, there isa much 
greater indisposition to deeree the specilie performance of 
a contract of this description than formerly. and the Courts 
manifest a great inclination again to take shelter under the 
wings of the statute, from whieh they had so greatly de- 
parted. "The observations of Lord Redesdale, in Lindsay 
v. Lynch indicate this in strong terms. 

In the United States, the cases uniformly shew, that the 
Courts are rather inclined to restrict than to enlarge the 
eases of exeeption to the strict execution of the statute. In 
the ease of Grant v. Naylor,’ that distinguished Judge, 
Chief Justice Marshall, observes, ‘‘already have so many 
cases been taken out of the statute of frauds whieh seem to 
be within its letter, that it may well be doubted whether 
the exceptions do not let in many of the mischiefs against 
which the rule was intended to guard. The best Judges 
in England have been of opinion, that this relaxing con- 
struction of the statute ought not to be extended further 
than it has already been carried, and the Court entirely 
cones in that opinion.” . 

In some of the States it has been determined, that the 
statute must be rigidly construed, and that no case whiat- 
ever the circumstances may be, will authorize anexce;tion.¢ 

! am not prepared to go the length of the cases lost cited. 
Our statute was enacted loig after the construction given 
to that of Eagland by their Courts, was known in this 
country: and we cannot suppose that the enlightened body 


whieh enacted it, was enorant of ihe course pursued by the 


Jeuglish Courts. Ifit had been intended to preclude the 
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fourts from ¢ C} ing fro: the letter of the law, words 
to efeet might easily have beer inserted But in the 
variety of deeistous on this subje 't, L do not now recol- 
le ye which determines that the pos ment of per of the 
pure noece money au hori es 2a le ‘ree of specifie pe rform- ait ini 
a rean | coneeive any goo! reason for such a decis- 
ion. >) authorize a departure from the statute in any 
case, the part wing it should be so situated, that no 
other remedy which the law ean aflord him, would place 
him ins good a situation as he was before the contract 
Wis vie; in faet it must satisfactorily appear hat the 


Opposite party is using the statute as an engine of oppres- 
sion. This would otten be the case where POSSESSIOI had 
been given, and extensive improvements made by the pur- 
chaser. But in the present ease, the defendant ts the ven- 


| merely 


«© was before the contract was made, 


dor, and the repayment of the money by him, w 


place him where 
which would always be the ease, in all instances, where 
there was nothing dove by the porties to the contract, but 
aimply the pavment and receipt of the purchase money. 
lam therefore clearly of opinion, that neither the pay- 
ment by the purchaser of apart or even the whote of the 
p irchase money tn such case, would of itself, take the case 


out of the stacu ‘therefore, the Court erred in the in- 
structions given to the jury. 

Sutil is objecven, cha. even should there have been érrorin 
this re spect, vet the judgme nt cannot be reversed, for two 
reasons: Ist, By the terms of the statute, no sult 1s authore 
1Zt orecovel bh wk the purchase money which has heen 
patdsand @d. The land whic h was the subject of the con- 
tract, issituated in the Arkansos Verriiory, and the contract 
must be governed by the laws of that Territory sand its oes 
not appear to have hae prove fou the trial of the PAUSE, 
that any such law has been enacted, in that Territory, as 
our siatute of frauds, ; 

The stature of frauds enacts, “that no action shall be 
brought whereby to charge the defendant upon any cone 
trae for the sale of lands, tenements or hereditame its, OF 
the making any lease thereof, for a larger term than one 
year.” the clear object is to prohibit any suit to recover 
damages for the breach of. or to enforce the agreement. 
But the present is sot brough. for either of these purposes, 
but is to recover money which the plain it} allewes he has 


paid without constteration. The objeet is not to charge 


the defendant upon a contract by parol tor the sale of lands, 
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bat to reeover baek money whieh the plaintifalleges the 


d-fea in has reeeived of his. Chere is e@ rain O 
more canger of the commission of a fraud or perjury i> a 
esse of this kind, than in any other action for mone The 


reasou ofthe law, therefore. does not extend to the case, 
Dut Lam not left to determine from reason alone; exnross 
authority is easily adduced on the subject. The ease of 
‘funi v. Sanders,@ ts precisely in point. “Vhat was an action 
of assur pesit, for money had and reeeive ° instituted Vy 
Sancers ina Crreuit Court of Kentucky, to recover trom 
Huot, a sum of monev peid by him to the defendant oa 
parol eonirac for the purchase of land. The statute of that 
State is precisely the same with ours, anda recovery wis 
had in the Cireuit Court, and the judgment aflirned he 
Court of Appeals. In the erse of Grant’ ; 
miles,’ i aieineve The the « | inion of the Couri.¢ which «is- 


Misscs the bill filed for a sp eitie per ormanee of al ol 


s heirs v. Cr igs 
A 


contract for the purehas 


of lands, Judy Bibb obser bl 
“Bot this is only a partial evil resulting froma ge eval 


good; an evil however not entirely without redress, si.ce 


w person who has pail a consideration, deemed valusboe in 


law, may have an action to recover back the considera is 
although he eannot have the land useli for whieh it wis 
pud.”?) In Mverv. Fisher,’ the Court Ghserve: tut 
there is another ground on which the p aateh had rd 


right to recover the money reeeived by the defendan! on 
that note. twas reeeived by the iefendant without cone 
$1 leratrons: the eontraci for the exch mnge of farms Was void 
by the statute of frauds, betng by parol only.” There cag 
be no coubt, therefore, but that the suit is well brought. 
\s respects the last port, the question which itinvolves 
docs not legtiimatelv come before us on this investigation. 
Avexeeption takea to the opinion of a Court, is gener lly 
accompanied by so much of the testimony given on the tri- 
al. as is suflicient to shew plainly the connection and mate. 
rialiity of the charge exeepted to, with a correct deeision of 
the ease by the jury; and ao more. It is not necessary to 
set out in the reeord, all the evidence which has been ad- 
duced ina cause, when much of that evider ee can have ao 
direct beariag upon so much of the charge of the Court as 
is objected to by che counsel taking the exeeption; nor will 
the appellate Court ever presume, that ail the testimony 
addueed before the infertor tribucal is set out in the record, 
Uniossit isso deelere | io be, or unless itis pertoetivevis eat 


from the record, that such as Uie tact, A contrary prac 
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> yronl Loften burden records with much useless motter, 
;, ly enhanee the eostsot norties In this ease it 
a s eerlatady annear. whether it was on the statute of 
was Territory or of this State, thet the charge of the 
Cc 't Court w founded It is true, the probability 1s, 
i as on the statuie of Alaba +: but from the reeord, it 
] mav hove been otherwise. But even were it on 
ti vuteol this Siate, he Court may previously have 
a ! roed that the eoutraet Was governed by the laws olf 
A 9 , or the question may neve rhave been raised he- 
| w. Wh {11 h 9 nd ne pro uction ol a statute ol A r- 
ki sas like our own was required, the plaintiff might either 
h ve produced the law:or t! be knew it exisied, suffered a 
no osull;or upon an afiidavit of surprise, applied tor a new 
trial.¢ | herefove, of opi ion, that this last is ne ground 

ypon which the judgment ean be aflirmed, 
Poe these reasousthe jutg ent must be reversed, and 
> i. A adof this opinion isa majority of the Court. 

J SAFFO i), I uy 
~- - —-—-— 


Jounson vy. Tlowr’s Admvr’s. 


1. In authenticating records under the act of Congress, it must appear that 


iin cds vho certifies, is th residing magistrate of the part.cuiar 
Court or district 

9 ft mustalso appear that the Clerk who certifies, was Clerk at the date of 
lis certificuts if tors be uncertain, the autheutication ts insuflicient. 


jJoun Jonuwnson brought an action of debt, in the Cireuit 
Court of Lauderdale county, against Richard M’Mahon. ad- 
mrouistrator, and Isabella [lowe, administratrix of William 
lowe, deceased; to recover theamount of a judgment which 
he had obtained against Hlowe tn his lif time, inthe Court 
of common pl as of Laneaster district in South Carolina. 
The plaintiloffered in evidence at the trial,a tt wiseript of 
th. record from South Carolina, whieh was authentierted 
by the certiieate of William M’Kenna, Cierk of the Court 


of Cominon Pleas of Laneaster distri 4 # dated the 12th of 


‘ -, : . . ‘ ., . 
avsovember, IS23, under ine hand of the ( le rh. with ine 


St fH the Court. This certificate was attested by the Judge 
~< ! r 1 


" | ‘ Tt) 
bi ntOW ° words ‘Si John S. Riehordsen, one of the 


Assuciaie Judges of said State, and a presiding Judge of the 
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Courts of Sessions and Common Pleas, do hereby certify 
that Vs illiam M’Kenna, whose name appears to the above 
eertifies'e, is clerk of the Court of Sessions and Common 
Pleas tor the said district of Laneaster; that the said certi- 
fieste isin due form, and that due taith and credit ought to 
be given to his official signature 
J. S. RICHARDSON, .2ssociate Jude.” 

The defendants, having pleaded n/ diel record, objected 
to the introduction of said transeript for want of due au- 
thentieation; the objection was sustained and the transeript 
rejected, and the Court gave judgment for the defendants 
To this the plaintitl excepted, brought the cause to this 
Court, and assig:ed for error this decision of the Court. 


Coarren, for the appetlant. The only objection made 
to the reception of the record below as evidence, was, that 
the certificate of the Judge did not prove that M’ Kenna 
was Clerk at the time of the date of the eeriifieate, but only 
states thai he is Clerk, meaning when the Judge gave his 
certificate. There is no date tothe Judge's certificate. If 
We are to rely on presumptions, it would be more fiir to 
prestune that the Judge’s certificate was given on the same 
dav with the Clerk’s, ta support of the proceedings, than to 
presume that it was given ata different time, and that at 
that other timoe, some one else was clerk, in order to des- 
troy the certifieat 

_ is eeanavok to call in presumptions, [think it might 
fairly be presamed, that immediately on the Clerk’s giving 
his cer me ite, the \ ava certified: and did soin allusion to 
to the tine mentioned in the Clerk’s certificate; that is, the 
L2th of November, 1823; meaning that he was Clerk at that 
time. Fictions and presumptions will never be sought af- 


ter to destroy, but will. to support proceedings, which are 
otherwise, or prima facie, regular. 


. B. Manis, forthe defendants. The reeord should 
er so certified with proper dates, as to be comple te in itself, 
Withontasy extrinsie proof, No extrinsic proof could ‘ts 
rece oie io supply any omission; and if it could, none such 
was oilered. But there is no ease where parol proof has 
been received to supply an omission in a record; though it 
may in some eases be received to supply the want of a date 
in a dee! or note. 

The set of Congress must be so familiar to the Court, that 


itis probably unnecessary to refer to it. This case does 
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a not come within it. The appellant presn es that ihe Mudge 
~ a rtrin tie re cord at the time the Clerk did. ] have a 
4 right also to presume that it was done at any other time af- 
a terwor ls, evenayearor two alter, when perhaps 4] oth + 
a Clerk rity have been appointe a It istoo doubtful to 
MF Jeave a case to presumptions when there isno foundation 
 forihem. It will be found that ina great majority ofthe 
me ii scripts certified, the dates of the certificates of the Clerk 
g d Judge are diflerent; we therefore cannot rely on any 
tg presun ption crowing out of us we in this respects; and here 
3 th uncertainty is the rreater, asthe certificate bears no 
F d; at ill. 
a la this, as in all other eases, the plaintiff must prevail by 
Me the proof heimakes to support his complaint, and cannot rely 
Me onstrained presumptions; por ean any thing be presumed 
a when It 1s sus¢ eptible of so clear proof, as the existence of a 
% cord, "The best proof must be produced. 
a By CHIEF JUSTICE LIPSCOMB. TheJudge sets 
4 out in his certifieate that he is an Associate Jucge of the 
4 state, and pre siding Judge of the Courts of Session and 





( OnMNON Pleas: buat doe s not set out that he is presiding 





Judge of Lancaster Distriet, where the judgment was ren- 
dered If the organtiz ition of the Courts of that State are 


buch as to make cach of the Judges the presiding dudge 






throughout the State, the certificate should have so stated 
it; otherwise we cannot be judicially advised of it. Ifthe 
eertifieate had set out that he was presiding Judge for the 









ae. distriet of Lancaster, or for the Courts of the State, itwould 
Mg have come within the aet of Congress. We believe there 
we «(Was no crror in rejecting the evidence on this ground. 

ss There was another objection taken tothe certificate of 
p thedJudge. He certifiesthatthe Clerk ts Clork of the Court, 
Be but does not certify that he was, at the date of the Clerk’s 





certificate. Weare of opinion that it should be attested by 





the certificate of the presiding Judge, thatthe Clerk was 





Clerk at the date of his signature; more especially where 


gs A isa 





the Judge’s certificate bears no date, or one different from 
that of the Clerk. 






Judgment affirmed. * 











See the case of haf v. Campbell, 2. Stewart's Re p. ot3 Also the case 
ef Buel v. Van Ness, & Wheaton. 220 321 
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Tur Sratre v. Ture Toxneckort 


5. The chart: rofthe Tombeckbe e Rank is not forf 
mdemand forits note — being 0 
sssed therein. 
arter isa coutract, andthe set of 12) de 
inbeckbee Bank bliable to forfeiture fora failure te pa 
at sis rot hy} ding on, md eat ath et 1! i} 
tion of the terms of the contract, without the cor 


25h of September, IS28,a writ of Gg 
out fro n the office of the Clerk of 1] 
minty.at the ins ‘t 
nit, in beh 
ma, rcainst the President Directors 
To ihe kb in Bank. 
The writ recited, that whereas yas passed b 
Legislative Counetl and Touse of R 
Alvbama ferritory,on the L3th of February, ISDS, ent 
s6Anaet to establish the Tombeckbee Bank tn the town 
St. Stephens,” it is provided that there shall be est ib 
in the town of St. Siephens a Bank, &e. (here thi 


T mbhee - ° ° 1 . 
», Be ¥s i" corporation is set out. j@ And whereas the said 
chor -r, Dircetors and Company, didatier the passage of su 
Lows of Ala. 

@pe av, 


issue notes. reecive deposites, make discounts, carry 
| 


bank uw oneretionsand 


ihner monk “ trams etlons, as usttal- 


ly n riorme 'hy banks, &e. And wi as from the 2 Tiho 
Ju e, L827, tillthe date of the writ, at rae inbankin g house . 


thev had wholly failed to pa: specie on demand, contrary 


to the irue intent and meaning of the said aetzand had also 


aficr they weat into operation taken more than at the rate 
of six per cent per annum on loans and discounts; and had 
also neglected to proeced annually to the election of thirteen 


directors to superintend their allairs as required by said act: 
There fore the Sal | Presi le oe Dine ectors oa cl ( ompany, 
Were required toappear,&e , anda iswer tothe State where- 


fore, after said breaches, and by what authority they econ- 


tinue | to exercise the privileges of a banking companys and 


to show ecanse why their corporate powers should not be de- 


elared blind aetuada Bank dissolved, Ke. 
hae atiorney for the Book aekoowledged service of the 
writ, and at the return term filed the ples of not euilty. 


The couse was at the same tern: subiaitte} to the Court on 
the evidence of Robert Il. Croswell, introduced by the 
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Re Sinte. who depos I, ‘sthat the ‘Tombeek bee Bonk had IVT.Y 7 
> : , . ‘a Raanie 1 — : oti \L I \ ~=ZJS 
‘ ne . ( ris notes on demand, oF when reqreste”, 

Bisicce the Ist of June, 1827, up tothe time of triei; that - 
om s the first Teller of said bank for many years previeus Temiece ee 

% to up to the time of its failing to make specie payments. 7s 
Se Nhat in is operations asa bank, when notes were by it dis- ne 

Me coucvied, the practice invariably was, on discounting notes 

} gt uinetv days, to charge 1 terest al six per cent per annum 
a J ineiv-four days; that the Bank had invartably a d 

Meio he drawers and securities three days grace on nolt > so 
ni mn ‘ounted.’’ And it was agreed that the legal quire 3 
fi b WH rout of said evidence should be referred to the Court 
we for decision, whether said bank charter had from the iaw 
re anna fiets been violate land forfeited, or not; a vba pUsiarine it 
q Wy OO forma ly consent! was entered for the deltendanis, 

. his judginent is by the counsel for the State in this 
B Court, assigued lor error. 

, Satie and Kercy. forthe State. The obligation on 
bs t e pert of the Bank to pry specie for tts notes, though it 
expressed ia so many words, is platy dedueible fred e 
Oe charter, and, from the nature of the si bjeet, must he held as 
: Q 0 1h lispe ible eon Wmiion of the ‘continuance of the fren- 
Me chise: [tis indispensible tothe wholesome exercise of 11; 

Mae Without (he payment of specie, the object for which the a 2 Thomas’ 
me Ba k wasereated fails. The publie benefits which were —" = 
; the equivaleat to be reeeived for the grant, are not realized. 4 Whea. 658, 
ct, It ce rtiainly must be implic ! th it the Bank will redeem its pe ‘th 
me TOs when presente lsand if so. the »bliyation Is as strong Woodward. 




















‘essed. It is the properly to be considered as an 
‘vondition in law.4 

oration ereate by Line Legislature forfeits its echar- 
nvuser or wisuser, and is such ease the State nay, 


the franchise.’ The taking of 





by que warrando, reste 


interest, habite lly, above six per cent, the rate fixed by 





the charter, Was a misuser amout ling to usury .& And the 





failure to pay specie for its bills, was such a misuser and 





base of the franchise, in conne ion with the usury, as 
ioa forfeiture.¢ "The suffering of an act to be 
ich cle } rives a ec rporatio: oO} the power of contin- 
siness, Is suflicient to creaie a forfenure.¢ 





‘tof ISz1J provides the method of proceeding to 
declare the charier forfeited. Bui it wes forfetied without 


the ofc ‘ ' rig! t ’ ; : 
ari Pryvidiug ‘ pa icuuor dornia Ol Freliituy Cum do well 


Whea. 13 
Us) Pa 
The state v. 
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he passe Vafter the enactrnent of the charter as before. Be 
sides (ysis not to be considered as a pris ite corp ration, 
nor tested by the rules of privete right. [tis a gras’ pub- 
lie corporation, and such ean be regulated bv ejaet: ents 
at alltimes, when the pubiie good or public titerest re- 
quires it. 


Horkixs and Urrencock, for the defendants. It is al- 
leged that fron the 17th June, 1827, tll the 25th Sentem- 
ber, 1828, the Vank foiled to piv ifs votes ia specie on 
demand: and it is prayed thotits charter may be adjudged 
forfeited fn the easeo! Logwood ef alv. The Huntsville 
Ponk,@ this Court decided that aehorter isa contracé, the 
terms of Which eannot be varied by either of the eo tract. 
Ing parties without the consent ofthe other. The Court in 
thitease use the following emphatic language, “any at- 
te ptto alter or abridge the provisions of that charter, 
Without the consent of the individuals composing the cor- 


poration, would not be valid. So long as it confines its: If 


to th: provisions of its grant, the corporation Is omnipotent, 
anv iodependent of any legislative control.”? = \n impors 
taotiaquiry then is, whether there is any provision in the 
charter which deelares that it shall be forfeited on af. ulure 
by the Bank to pay specie for its notes. It will be found 
upon examination thac there is no such provision, and none 
such can be implied; but on the contrary, from the tenor of 
several of the provisious of the charter, an implication di- 
rectly opposite arises. The general law of the land govy- 
erning all corporations and individuals, would give » recoye 
ery of the amount of the note, and eight per cent icerest by 
way of danages. But the Legislature has given an addi- 
tional remedy; for it is expressly provirled that: the s/ock- 
holders my be pri oceeded ag stast, jointly and severally, 
and ina partienl wr summary wary, and-yetthis shall not 
excmpt the corporation trom liability. “This is the pens 
alty provided for the non-payment, and the grantors of the 
charter dtd not think proper to add any other: they never 
intended thatthe corporation should be dissolved ou faile 
‘to pay its notes, else they would have said so. Ifa dise 
solution was to take pl ice on sucha failure, how useless 
would be that provision in the charter which says, that pros 
cee ing agamstthe stockholders «shall not be construed to 
exempt the said corporation, or the lands, teneme 
goo'!sorchattciso®the suae, fron being also lable.” 


cannot be supposea that the legisiature presumed proceed- 











SUPREME COURT OF ALABAMA. 





88 


ings would be had against the stockholders when the Bank — sucy 1899. 


had not refused to pay. They have then, in the event of 
the Bank’s refusal to pay its notes, provided certain reme~- 


dies against it; against ¢he corporation; which corporation Tembediibe 


must, therefore, continue to exist after such failure to pay. 
Useless indeed would be that provision in the charter 
which gives to the creditor the right to sue, if the failure to 
pay, which alone gives the right to sue, should deprive the 
corporation of existence, and of course the suitor of the 
right to sue. 

What would be the situation of the holders of the notes 
of the Bank, if the suspension of specie payments deprived 
the corporation of existence? It would be the same as if 
the charter had expired by its own limitation. Whena 
corporation expires, all the debts due to and from it, die 
with it. ‘The holders of the notes of the Bank would, there- 
fore, upon a dissolution of the corporation, be without a rem- 
ecy, and would sustain a loss tothe entire amount of the 
notes which might be in their possession. It is therefore 
manifestly to the interest of all who hold notes, that the 
charter should not be declared forfeited. 

The decision of the Supreme Court of New-York, shews 
that the suspension of specie payments is not a cause of 
forfeiture of a bank charter.¢ The refusal to pay specie is 
acontingency contemplated by the charter of the Tombeck- 
bee Bank, andisprovided for, by authorizingasuitagainst the 
stockholders, as well as against the corporation, and the re- 
covery of principaiand interest. At the time the charter 
was granted, suspensions of specie payments by Banks were 
of common occurrence, and certainly in contemplation of 
the Legislature; and those remedies were provided. But 
ifno provision had been made for such a case, it would not 
have been in the power of the Court to provide for it by ju- 
dicial decision. ‘The Court are not left ia doubt as tothe 
terms of this contract; it is reduced to writiag: from 
that writing alone, the rightsanJ obligations of che parties 
must b2 ascertiuinel, aad trom it, the disabilities and for- 
feitures which may be incurred. It must be interpreted 
according to its terms: Lapressum facil cessare ta- 
ct/um. 

If the suspension of specie payments, even for the most 
sajutary purposes, would work a forfeiture of the charter of 
a bank, without any provision in its charter to that effect, not 
a bank in the Union, south of Boston, would have survived 
the termination of the late war. Every banking institution 

5 


ry 


The State 
v 


a The People 
v. Washing- 
ton and War- 
ren 
6 Cowen 215, 

19. 


< 





sank, 





} 


{ 
i : 
| 
+e ‘ 
‘ 
7 * yt 
n° 
ed 
i, ¢ 
' 
| | 
wt 
nN 
i 
74 
no 
iF 
te ‘i 
’ Hn * 
1) : 
is 
. 
uit 
| 
| oo 
/ 4 





34 


The State 


v. 
Tombeckbee 
Bank. 





a Laws of Ala. 
page 62. 


CASES DETERMINED IN THE 


we , south of Massiehusetts f ucd it neecssary, in those tres of 


trouble and danger, to s'spond specie pr ments; and con- 
tinued that suspersion til the yeor 1817. At the litter 
period, they resumed spec’e payirents, and no one, how- 
eve” desirous to promote the public weal, ever questioned 
the right of any of them to ¢ ont’ nue 9s ae rporstion. 

Itissai',th t' ythe ce. ofthe l7th beecm!e-, 1821,4 
power is given t yceelare she charter forfiited. Accorai: g 
to the decisionsof this Court, aid indeed all Courts whose 
decisions deserve r spee 9 thisel: rier, or thi s contract. cane 
not be affec‘ed by thisac!; it’s the ee’ efon* of the contrect- 
ing parties, without the consent of the other; therefore the 
power given by itis void; and it cannot authorize this Court 
to declare the charter forletied,and thee rporauion dissoly- 
ed. The passage of this act smounts indeed to an admission 
on the part of the State, th: t the s: sper sion of sp cie pay- 
ments is not, accordingto the beonk charter, aciuse of for- 
feiture; and that itdoes net work a dissolution of the corpor- 
ation: for if such was the eas, whers isthe neececssity of this 
act?) Itisthenan admission, that the power the State now 
secks to exert over the corporation, was not reserved to it by 
the act of incorporation; and by the inmuteble law of right, 
that act could not give to one of the contree ing pirties, this 
power over the rights of the othe: docs not therefore 
exist. 

The 6th rule regulating the establishment of banks, con- 
tained in the constitution of Alabama, is in the following 
words; viz: **Incaseany bank or branch bank shall neg- 
lect or refuse to pay, on demand, any bill, note or ob! iga- 
tion, issued by the corporati on according tothe promise 
therein expre ‘ssed; the holder of any such note, bill or obli- 
gation, shall be entitled to receive and recover interest 
thereon, until the same shall be paid, or specie payments 
are resumed by the said bank, at the rate of twelve per cent 
per annum, from the date of such demand; unless the Gen- 
eral Assembly shall sanetion such suspension of specie pay- 
ments; and the General Assembly shall have power, «//er 
such neglect and refusal, to adopt such measures as they 
may deem proper, to protect and secure the rights of all con- 
cerned, and to declare the charter of such bank forfeit: 
ed.” Itis manitest, from this part of the constitution, that 
the convention did not consider the charter of any bank in 
this State forfeited by a suspension of specie payments. 
They knew they had no power over any bank which then 
existed. By virtue of this provision, the charter of a bank, 
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even subsequently established, could not be declared forfeit- 
ed by virtue of any law passed anterior to the suspension of 
specie payments. 

The contract made by the Legislature with the Huntsville 
Bank, and the consideration given for the amendment of 
the charter, after the suspension of specie payments, is-con- 
elusive evidence that the charter was not forfeited by virtue 
ofany provision in its charter, nor yet by the act of 1821. 
Norean this last mentioned aet, as it aflects to do, dispose of 
the ‘effects, rightsand eredits’’ of the Bank. Whenacor- 
poration is dissolved, its ‘effects, rights and credits,”’ go 
with it to eternity. The proceeding, therefore, which 
seeks to dissolve the corporation of the Tombeckbee Bank, 
tends to inflict on the community irreparable injury. When 
the corporation is once dissolved, all the debts due from it 
are pil Irits notes necessar ily die in the hands of the holder. 
We therefore advocate the interest of the community as 
wellas maintain the rights of the institution. 

The act of 1821 does not however apply to the Tombeck- 
bee Bank, and the proeceding instituted against it is founded 
inerror. The third section of the act provides, that ‘‘ifany 
incorporated bank within ihis State, shall not at the expira- 
tion of six months after the passage of this act, make regular 


spec 'e pryments for any of the bills or notes it may have is- 


sucd, the Governor of the State shall give information of 
the facet to the Solicitor of the Cireuit in which the Bank may 
be s'tuated, diree‘ing him forthwith to proceed against the 

oO: quo warrant .’’ If therefore, the 


id, atthe expiration ofsix months after 

py specic, itis not embraced by 

) the forfeiture which it attempts 
safnet,t tho said Bank did on that day 
ind nothing to the contrary is alleged in the 
herefore incurred. Itis not 


‘the Legislature passed such 


lit, and it is the province of this 
‘Che words are plain, and admit of 


‘on. Ifthe Bank paid specie at the ex- 
ths from the pass:ee of said act, it is ex- 
s of the aet, from the penalties 


IC the words were doubtful, 
’ woull be rather to restrict, than to extend 


suppose J, that the Legisiuture intended that 
tac act should conform to the provisions of the constituuon 
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in relation tothe dissolution of any bank which might be 
established under it. Those provisions authorized the Le- 
gislature, as has been stated, by anact passed after the sus- 
pension of specie payments by any bank thus established, 
to declare the charter of such bank forfeited. The consti- 
tution did not authorize the Legislature, nor did they in- 
tend, by any law passed before the suspension of specie 
payments, to deprive any bank ofits charter.* 


Ke ty, argued in reply. 


By JUDGE CRENSITAW. = This wasa proceeding on 
a quo warrento, calling on the Tombeekbee Bank to shew 
cause why its charter should not be adjudged to be forfeited; 
onthe grounds: Ist, Because the Bank has failed to pay spe- 
cie on demand for its notes; 2d. Because the bank has, on 
loans and discounts, taken more than six per cent per an- 
nin.3 And 3d. because the Bank has neg'ested to elect annu- 
ally thirteen directors. The second and third grounds have 
been abandoned. The first, is alone relied on; and is now 
urged as sufficient to reverse the judgment which was given 
pro forma in favor of the Bank. 

In the creation of every corporation, it is implied in 
law, that a we/suser, or nonuser, shall effect a forfeiture of 
the charter. It is therefore important to inquire, whether 
afatlure to pay specie is such a misuser, or nonuser, as will 
work a forfeiture of the charter. The act of incorpora- 
tion has not so declared it, it is not so expressed by the 
letter of the act, nor can it be fairly inferred by implica- 
tion. 

The Supreme Court of New York* has decided, that 
the suspension of specie payments is no cause of the for- 
feiture of a bank charter, unless a provision to that effect 
be inserted in the charter. 

The refusal to pay specic was a contingency contem- 
spe by the act of incorporation; and was provided for 

y authorizing suits as well against the stockholders as 
against the corporation. ‘The Legislature therefore, at the 
time of its creation, did not consider this as a cause of for- 
feiture. The act of incorporation was in the nature of a 





* The argument of the counsel for the Bank, on the charge of taking more 
than six percent interest, is omitted, us that point was abandoned by the 
counsel for the State. The authorities cited by them cn this poi:t were, 
2 Blk. Rep. 865; | Bos. and Pull. 151; 1 Saunders 295; 19 Johnson 500; Cro. 
Car. 501; 2 Ventr. 83, 107; Cro. Jac. 678; 1 Campbell 149; Wright v. Elliott, 
4 Stewart's Rep. 391; Lyoa v. The State Bank, | ctewert 442. 
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eontract between the State and the corporation, and it was , JULY 182% 
incompetent to the Legislature, by any subsequent act, to 


The State 
annex new conditions, not expr ressed in the charter. 


f v. 

, 4 In the ease of Logwood against the Huntsville Bank, Ls — ayes 
4 A ° . . ‘ ° . ank. 

- decided in this Court, at a former term,@ it was declared 

\- See that a bank charter is in its nature and effect a contract, aMinor’s Ale. 


© and that its terms cannot be varied or altered by either Rep. p.23. 
; of the contracting parties, without the consent of the other. 
In that ease, the Court says, ‘*that any attempt to alter or 
4 ebridge the provisions of the charter, without the consent 
Pee of the individuals composing the corporation, would not 
N ee be valid. And so longas it confines itself tothe provisions 


W Me of the grant, it is independent of legislative control.’ 
5 Me = The act therefore, of December, 1521, nas no applica. 
- RE tion to the ease before us. ‘That act provides, that if any 


D Pe inc yrporated bank within this State, shall not at the expi- 
® ration of six months after the pa ssage of the act, make re- 
is SE cular specie payments, it shall produce a forfeiture of the 


8 Me charter, &c. ‘This act eannot affeet the bank charter, be- 

ad cause the act wes passed subsequently to granting the 

a cherter, without the corsent of the members of the corpor- 
2 


tion: and annexed a cause of forfeiture which was un- 


n m known to the c! 


Nrlioer 


dt [t might also with some plausibility be contended, that 
T Bthe section of the act relied on has long since sale by 
i] its own limitation; that the act intended to give the 
Ae cays = the State, six months from its passage, in which 
ie Peto resume :p ‘cle payments, and “4 at the expiration of six 
i m por mp they failed to pay specie, the charter would be- 


cone fovbeited. But it is not necessary to resort toa con- 
struction hee this act in order to attain a correct conclusion 





ad in the case under consideration. 

vt ae Co ourt are unanimous in the opinion, that a failure 
to pay specie, does not, by the terms of the act of incorpor- 

- sti yn, ia to a forfeiture of the charter; nor is it im- 

ir pict l by the general law, 2s applicable to corporations: 

1S Phat the act 182 1, relied on, having annexed a cause of 

e Se foriciture unkn 9wn to the act of incorporation, and — 

“ ee Out the consent of its members, cannot bind the corpor 

a Bee wick. 

. s Judz t affirmed. 

le me =o The Carer Jestice and Judge Sarronp not peat 
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Keats v. Patron. 


1. A bill of exceptions must be explicit in setting out the necessary facts to 
shew the error; and the Court will not intend that there were other facts 
proved than those stated. 

2. Semble. That tzover lies to recover back the value of property paid un- 
der a parol contract for the sale ofland, such contract being void. 


Tuts was an action of trover brought by Gabriel Keath, 
against Robert Patton, in the Circuit Court of Morgan 
county. The plaintiff declared against the defendant, for 
the conversion of five horses, of the value of $333.33. At 
April term, 1827, atrial was had on the plea of not guilty, 
and a verdict was found for the defendant. On the trial, 
the plointiff tendered a bill of exceptions, which was seal- 
ed, and is in the following words: ‘Be it remembered, 
that on the trial of this cause, the plaintiff proved, that he 
and the defendant madea p:rol contract in the State of 
Kentucky, for the sale of land by the defendant to the 
plaintiff; and that the plaintiff paid ever to the defendant 
hovses, under sai! porol contract, for and ia consideration 
thereof. Uponthis evide es, the Court instructed the 
jury, that the plaintiff could not recover in the form of ae- 
tion adopted by him; to which opinion the pl intitl ex- 
e*pts,’? &s. The matter of th’s bill of exception is the error 
assigacd by the plaiatiff¥ in this Court. 


TuoxrnTon, for the appcllint. The priacip'e was deci- 
ded in the case of «#ilen v. Booker,4 that money paid oa 
a parol contrac’. for land, miy be reeovers! bick in os 
simpsit: therefore, if property has been paid oa sucha 
contract, detinue lies for it, or trover for its value. I rea- 
di y admit, that to suppor: either of these ac ions, there 
must necessarily be proof of a demand of the money, or of 
the properiy paid; for al hovwh it be true that the contraet 
is void, aid tha‘ either pir y hus the r'ght to declare it $9, 
ve’, it would be unjust to per vit the pariv who chooses to 
dec ace ita nullity, to put the o her to the eos's of a suit 
in assampsit for morey pai!, or by an ac.ion of trover or 
ceinue, Where proper'y war paid, to make the veador a 
purchaser of the propcr y pai, contrary to his intention; 
wich would be the conseq: tence of allowing the purchaser 
o° ihe land to sue for either without a previous demand of 
restiiution. But I resist the idea that a demand must be 
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made of the /and, or of aconveyence of it; for it would be 
idle to demand that, which under thestatute, I could refuse 
to receive even if tendere |; for the whole contract is vod, 
a: the option of either party. The want of explicitness in 
the b'llofexceptiers seen s to be the only difficulty. It 
is evident that if it be eons'dered that the bill of exceptions 
contains aé/ the evidence offered, there is no error; and the 
charge, that the act’on cannot be sustained, would be mai- 
tainable; for | have almitted that a demand Is necessary ; 
aad evea the want of proof of the ‘value of the hors.s,”” 
under such a cov struction, would be a sufficient objection 
to arecovery. But in driving the bill of exceptions, there 
was no atte.npt made to set out the evidenee; it was drawn 
suiely to bring to the view of the Court so much of the 
pr sol as Was necess iry to present the point on which the 
dee.sion below turned. It ig true, that inthe Court below, 
there wus an objec ion made for the want of a demand of 
a conveyance of the land, and a!so a contest as to whether 
the siatnte of limitations of the place of contracting, or the 
place of trial, should govern; yet the counsel ferthe appellant 
telt assured, that the main question was, whether the pay- 
meatot horses by the plaint:tl, on the parol centract for the 
Jand, was uch a peri performance as would take the contract 
oui of the statuce of trauds. ‘ihe opinion of the Judge who 
presided below, appeared to be, as understood by the 
counsel, that the plaintiii by bill in chaneery could com- 
pel a conveyance of the land, and therefore that in this 
‘¢form of action,’’ no recovery could be had at all. This 
was the only point which it was intended to present for 
revision; and such would naturally be the form of a bill ot 
exceptions, when it was only intended to present the ques- 
tion, whether property paid under a parol contract for land 
could be recovered back under the statute of frauds and 
perjuries, as if no contract had been made; the proper rule 
being to swell the record no more than is absolutely ne- 
cessary to shew the point reserved. I am aware that a 
bill of exceptions is a part of the record below, and cannot 
be amended here, but it certainly must be construed here; 
and even if doubtful, the Court would always rather incline 
to such construction as would leave the matter open for 
further proof, than by an affirmance conclude the case for- 
ever from further examination. Had the question been 
settled that a recovery was possible in such an action, and 
the objection relied on, been, that there was no demand of 
the property, the defendant should have caused it to ap 
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JULY 1829. pear that there was no such evidence; and have raised the ~~ 

objection for his own benefit. The very phraseology of 

one the bill of exceptions would seem, when closely examined, 

Patton. sufliciently to shew, that our construction is correct; for 

it may well be implied without repugnance to the expres. 

sions of the bill of exceptions, that the Judge was of opin- 

ion that the bill in chancery was the proper remedy, and 

the only one; but it excludes the idea of any scarcity of 

proof actually made which induced the charge, for had 

there been a deficiency or want of proof of demand, it 

would have affected the right of recovery in that particu. 

lar action, but this could have had no influence on the 

right to recover in the form of action adopted; and the 

charge of the Court is emphatically, that a recovery could 

not be had under any circumstances, in the form of action 

adopted by the plaintiff: proof of a demand of the proper: 

al Marsh. 23, tY> land, or deed, could not in anywise affect the question, 

as far as the ‘form of the aclion’’ was concerned.¢ 


Cray and M’Cuiuna, for the defendant. 


By JUDGE COLLIER. The only inquiry present- 
ed to the Court, is, whether trover is maintainable upon 
the factson the record. ‘To sustain that action, it is ne- 
cessary for the plaintiff to prove a property in himself, and 
a right to the possession, at the time of the conversion by 77 
the defendant; a conversion by the defendant; and that the 
chattel alleged to have been converted was of some value. 
Neither of these essentials seem to have been proven on 
the trial. It therefore the testimony recited in the bill of 
exceptions be exclusive, it is clear that the instructions o! 
the Court were correct. 

It is argued, however, by the counsel for tne plaintiff, 
that all the evidence given on the trial, cannot be supposed 
to be spread upon the record; and that consistently with 
the facts there stated, the Court may inquire whether the 
statute of frauds docs not prevent a parol contract for the 
sale of lands from aequiring any validity, and authorize 
the purchaser, to recover fromthe seller, the consideration 
which may have been paid him on the footing of such con- 
tract. The language employed negatives the idea ths! 
other testimony than that recited was offered: it is set out 
with some precision, and the opinion of the Court seems 
‘to have been predicated upon it. In the instructions, no- 
thing is said by the Court in relation to the statute of 
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the * frauds, or whether the payment by the plaintiff prevented 
>of  Meits operation: but the only point whieh appears to have 
ned, ep suggested itself to the Court was, whether the plaintiff’s 
: for evidenee entitled him to 2 recovery. 

res. The plaintiff might without a previous demand and re- 
at fusal to deliver the horses, have recovered in detinue, if 
and me the defendant had refused to perform his contract; unless 
y of We the defendant had already converted them; and the Court 


‘had a may perhaps have had in view that form of action, 


d. it Me when it says the one adopted is not sustainable. If the 
ticu- formal requisites in this action had been satisfied by proot 
| the © on the trial, the judgment would be reversed upon the au- 


ithe ume thority of the ease of .2len v. Booker,« decided at this 
term; but the principle decided in that case is not present- 


ould 7 rag fgg mr . 
ed by the exceptions for adjudication here. ‘The Court is 


"tion ; i 
per- iherefore constrained to affirm the judgment. 
ion, ; Judgment affirmed, 


Judge Taynor dissenting. 


Judge Sarronp presided below, and did not sit 


sent- 

Ipon 

s ne- a ak ca 

and 

n by oe 

the Winirams et al. v. Lewis. 

ilue 

1 On . Where a writ was issued against three, and was served ontwo persons 

Il of eee on a declarat ion against the three is t rroncous, though the 
record recites that “the defendants by their attorney waived their plea. 


2. Such appearance will be considered as the appearance only of those serv- 
ed with process. 

J. And the judgmentis erroneous as to all; there being no discontinuance as 
to the one not served with process. 


1s a! 


tiff, 





osed 

with Tuk facts as shewn by the record in this cause are as 
- the follows: A writ of capias ad respondendum, in debt, 
-the 9m Was sued out by Ilenderson Lewis, against Benjamin M. 
— >» Williams, Mary M. Mitchell and Charles M. Mitchell, 
tion | returnable to the fall term, 1823, of Franklin Cireuit Court. 
con: "a The sheriff re-urned that it was executed on Benjamin and 
thot 9g Slary Mitchell, and that Charles Mitchell was not to be 
out aug found. The plaintiffdeclared against the three defendants, as 
ems ga if incustody. No plea appears in the record; but at March 
no me term, 1825, judgment was rendered for the plaintiff in 


o of am the following words: ‘This day comes the parties by their 


0 





4t 


JULY 1829, 


Keath 
v. 


Patton. 





@ Ante p. 21. 











CASES DETERMINED IN THE 


attorneys, and the defendants by their attorney waiving 
their plea, say nothing in bar of the plaintiffs action: It is 
therefore considered by the Court, that the plaintiff recover 
against the defendants,”’ Ke. 





Ketzry and Heurenison, forthe appellants, who were 
defendants below, insisted, that a discontinuance should 
have been entered as to the defendant, Charles Mitchell; 
and that it was erroneous to render judgment against all the 
defendants, on one of whom, process had not been served. 


Woo.prinée, tor the appellee, argued that the objec- 
tion was waived by the defendant’s appearance and waiver 
of their plea. 


By CHIEF JUSTICE LIPSCOMB. The names of the 
particular defendants who waived their plea are not given, 
nor isthe plea itself set out. If there had been a general 
appearance for all the defendants, they would have been 
estopped from saying the writ had not been executed. — It 
would be presuming too much, to say that this record shew- 
ed that Charles L. Mitehell had appeared by his attorney; 
there were two defendants in Court, and the record may be 
strietly true without his appearance, by himself or attor- 
ney. The judgment was imprope rly rendered against 
Charles Mitchell, and it is also erroneous as to the others; 
there being no discontinuance entered as tothe defendant 
not served with process. 


Judgment reversed and cause remanded. 
§ 


Roserts and Barrie v. Henry. 


i. The statute making sheriffs liable for failing to return pusoutions thoes 
days before Court, admits ofa reasonable excuse for a failure so to rh. 
2. Chancery has jurisdiction to relieve a sheriff, where a judgment tee re "en 
obtained against him for failing to return an execution three days bel re 
Court; a sufficient excuse being shewnfor such failure, and also for the 

failure to make defence at law. 


Ezexier Henry, sheriff of Shelby county, filed his bill 
in equity, in DallasCireuit Court, in December, 1824 pag ainst 
Roberts and Battle, copartners. He charged, that ona 
judginent obtained by Roberts and Battle in that Court, a 
ea. sa. issued, requiring him to take in his custody the de- 
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b..! tendant in said judgment, Wiliam Mutkey, to satisfy to 
Wesail plaintifis $839 40, debt and damages, besides costs; 








that this execution came to his hands, as sheriff of Shelby 
county, on the 22d September, 1824; that from that time 
till the return of said execution, Mulkey was not to be 
found in Shelby county, that he used due diligence to ex- 
Secute it. That four days previous to the commencement of 
ithe Court of Dallas county to which the writ was returna- 
ble, he placed the execution in the handsof one Lawler, 
a respectable man, who was going immediately to Cahawba, 
band said he would return it; that the distance was about 


Bseventy miles. He further charged, that he was not ap- 


prized that the law required that such process should be 


» returned three days before the commencement of the term: 


that it was not the uniform practice; and that he did be- 
lieve he would diseharge his duty by returning it on the 
Pfirst day of the term; that his only inducement for not re- 


turning it sooner, was, that the mail from Shelby to Cahaw- 


ba, owing to the circuity of the route, would have taken a 
length of time, and he was desirous to retain it as long as 
he could, with a view to serve it on Mulkey, if possible, as 
he lived in the adjoining county of Bibb. That the writ 
was returned onthe first day of the term; that Mulkey was 
notoriously insolvent which he alleged the defendants 
knew. The complainant further charged, that on thé ele- 
venth day of the return term of Dallas Circuit Court, Ro- 
berts and Battle, on motion to said Court, obtained judg- 
ment againt himas sheriff, for $855 024 fora supposed neg- 
jigence in failing to return the execution three days before 
the commencement of the term; that the only notice he 


Dallas Court, and afterthe return of the execution; that he 
was atthe tsme attending on Shelby Court, which was then 
in session, as sheriff of that county, at a distance of S85 or 90 


Brmilesfrom Cahawba. The praver of the bill was, that said 


judgment be perpetually enjoined, and for general relief. 

Willis Roberts answered, that James Battle, his former 
copartner, knew nothing of the matter; that he the respon- 
pdent, had the sole management of it; that he believed the 
complainant had net used due diligence to execute the ea. sa. 


® that he was informed that Mulkey was often in Shelby 


county, while the complainant had the execution in his pos- 
session, and within the knowledge of the complainant. 


~ 


That he did not know where the place of the permanent 


Freceived of said motion, was given him on the the 19th of 
October, 1824, which was the second day of the term of 
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residence of Mulkey was at that time. That he was in- 
formed and believed the execution was not returned till the 
second day of the term of Dallas Court, and after the no- 
tice had been sent; that the complainant had notice of the 
intended motion on the second day of the term of Dallas 
Court, and that the motion was made only on the eleventh 
day of the term; that the person who gave the notice at 
Shelby Court remained there till the adjournment of the 
Court, and afterwards travelled to Cahaba before the mo- 
tion was made; and that therefore the complainant might, 
if he would, have made defence to the motion at law. The 
respondent further stated, that he believed said Mulkey had 
property in his own right, or had fraudule ntly conveye “cl it 
away; that he did not know, at the time of the issuance of 
theexecution against Mulkey, that he was aresident of Bibb 
county, but was informed that a writ issued against him in 
Bibb about the time, was returned not found by the sherifl 
of Bibb county, who alleged as a reason, that Mulke ¥ resi- 
ded in She ‘Iby county. He further answered, that he was 
ignorant of the neg gligent practice of sheriffs throughout the 
State, as alleged by complainant: but that the practice 
in Dallas he believed, was to return executions three days 
previous to the return term; and to the other allegations of 
the bill, asto the acts or inducements of the complainant, he 
answered that he was unadvised. The answer prayed. that 
the defendant might have the benefit thereof as a demurrer 
to the bill for want of equity, Ke. 

Lawler, a witness for the complainant, deposed, that 
seven days previous to the October term of Dallas Court, 
in 1824, he received the execution of Henry; that he told 
him he was going to Cahawba, and promised to return it to 
the Clerk; and that he did so on the firstday of the term; that 
the distance was about seventy miles. Being asked on cross 
examination if he promised the complainant to deliver the 
ca. sa. to the Clerk of Dallas, three days before Court, or if 
he was requested to do so, he said, that he thought he did 
not make such promise, and did not recollect if he was se 
requested, or not. 

Moore, another witness for complainant, proved, that hy 
lived in Bibb county, three quarters of a mile from the 
Shelby line; that from June to October 1824, Mulkey re- 
sided part of the timeat his house,and was during that time. 
backwards and forwards between his house and Mulberry 
Creek; that he was intimately aequainted with him; and 
that he knew him to be inselyent; that one hundred do! 
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ars could not have been collected of im. On cross ex- 
mination, being asked if Mulkey was not in Shelby county 

tany time in Septe mber or October, 1824, he said, that 
e saw him at a Camp Meeting on Thursday evening, 
bout the second of September, and from then till the Mon- 
lay following. 

AM’ David, athird witness for the complainant, deposed, 
thathe lived with the complainant; that Mulkey was at 
Blenry’s house, but it was im the spring of 1824. ‘That 
Mellenry was as a in executing process as it was 
mecessarv { for sheriffs to be: that he saw Mulk ey at the 
Camp Mecting, between the first and fifth of September, 
1824, but saw him only onone day. On cross examination, 
Behe said, that Henry was absent a few davs, atime or two, 
Bto goto Iluntsville and to Cahawha, but did not recollect 

that “ was absent San: September or October, 1824; that 
She had a deputy to attend to business in his absence. IIe 





also said he did not know if exertions had been made to 
piind Mulkey, or not. 
At October term, 1825. the cause came onto be heard, 


on the bill, answer and depositions, before Judge Cren- 





Bshaw; whodecreed against the defendants, that the pro- 


judgment should be perpetually enjoined, 


cecdings on the ir j 


me and that each party should pay his own costs. 

; Roberts and Battle assign for error, the deerce: andallege 
that it should have been for them, and that the bill should 
have been dismissed as on demurrer, for want of equity. 
Hf. G. Perry, for the appellants. °It is urged that the 

eomplainant had not legal notice of the motion: and that 

gin attendance at Shelby Court as sheritl, he could 
not attend to make his defence at law. The notice was 
served on ‘Tuesday, the second day of the term of Dallas 
ae and Shelby Courts, both sitting at the same time, and the 

&€§ notion was not made till Frid: LV, the ‘ath d: ty of Dailas 
Court: giving tothe sheriff ex days notice of the motion, 

when the law required only (Aree days notice to be given. 

Suppose the sheritito have been engaged the whole week 

i Shelby Court, still he had six days after that time to 

travel to, and attend at Cahawha,a dist: ance of only e ighty 


les. He does not shew that he made any attem pt to go 





there, that heap pli ied for time to do so, nor that he em ploy- 
ed counsel, or did an y acte vine va wish or disposit on to 







defend said suit at law. The complainant also urges that 






‘Was ignor int of the law and practice in cases of this kind. 
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i 

If ignorance of the law does hot excuse private person, 
much less can ita public officer, who in accepting the ot- 
fice, impliedly undertakes that he has the necessary skill, 
and that he will perform all its duties correctly. Neither is 
it an excuse for the sheriff that Mulkey was insolvent, for it 
was the very object ofa ca. sa. to compel him to discover 
and yield upsteh property as was concealed and had been 
by him fraudulently conveyed away, and was out of view, | 

It is urged that the law is one of great rigor; but to this 
it may be answered, that the Legislature have ever since 
thought differently; and have in fact, since that time, made 
one days notice sufficient instead of three; and in fact no 
law can be considered too rigorous that compels an officer 
to perform ordinary duty;and this does nothing more. 
The grounds of accident and necessity cannot, in this case, 
afford to the sheriff a more safe reliance, as an excuse for 
not making his defence at law; for the record furnishes no 
facts from which any conelusionsean be drawn, warranting 
relief on those grounds; and we need not look out of it for 
such reasons 

Another view of the case is, that by the decree rendered 
below, a positive statute of the State has been set at nought; 
and the rights of the appellants under it have been wholly 
disregarded. If the law is rigorous, it is not the business 
of a Court to abate its rigor. The law commanded, and 
wisely too, that the sheriff should return the execution 
three days before Court, absolutely ;¢ he shews that he did 
not even try to do so; then by what rule of right can neg- 
ligence of this kind be exeused, and how ean the penalty 
given by the statute, absolutely, for such default, be with- 
held? ltis ceriainly important to be settled whether in 
any ease, and what class of cases, a chancellor can control, 
disregard or repeal a positive statute;’ Courts of law and 
Courtsof equity, do notdiffer in the exposition of statutes, ¢ 
In all the high handed measures of the English Chancery 
Courts, it is believed no analogous case can be found; and 
surely it will not be considered good policy here, to exceed 
the English Courts in their control over common law or 
statutory proceedings 


Marois, for the defendant in error. 


By CHIEF JUSTICE LIPSCOMB. The complain- 
ant has shewn, by the answer and testimony, thai he used 
a reasonable degree of diligence to have theca. sa. returned 
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bree days before the session of the Court He has shewn 
at it was not in his power to attend Court, and resist the 
le against him. He has, therefore, fair claims to the inter- 
sition of a Court of chancery. The statute requiring a 

veriff to return executions three days before the next en- 

ling term, will admit of a reasonable excuse for failing to 
so. Such a case we believe has been made out. 

Decree affirmed: 

Judge Crensuaw not sitting. 


Brannan et al. v. Oviver. 


A purchase by an administrator at his own sale, by auction, is not void 
per se: Butis prima facie valid, if no unfairness appears. 

Nor willsuchasale made in South Carolina be held void, though made 
without an order of Court; the laws of South Carolina not being produced 
to shew that such order is necessary. 


Dyonisivs Oriver, aminor, by his next friend and guar- 
ian ad litem, Gorge Bowie, filed his bill in equity in 
lonroe Circuit Court, in April; 1823, against Mary Ann 

Brannan, James D. Godbold, James Wade, and Edward 
tedham. ‘T’o this bill Mrs Brannan, Wade and Sted 
Tham, filed their answers. 

By the bill, answers, exhibits and admissions of the par- 
Ges, it appeared, that Seaborn Oliver, the father of Dyoni- 
jus, the complainant, resided in South Carolina, and died 

ere intestate in 1813, leaving some negroes and other pro- 
erty; that he was but little indebted; that Dyonisius was 
is only child, and that the widow Mary Ann, and he, were 
ntitled to his estate; that the said Mary Ann was, in 1814, 


gularly appointed, in South Carolina, administratrix of 


nid estate; that she gave security, and was duly qualified, 
Afieradministration was granted, the widow, as it appears, 
pid the slaves in controversy and which belonged to said 
state, at public auction; but without the order of the Court 
f ordinary, and bought them herself. In 1817, she inter- 
arried with James kX. Brannan, who removed with her 
nd the slaves to Monroe county Alabama. Brannan died 
n Monroe county, leaving judgments against him unsatis- 
ed; and the said Mary Ann, his widow, administered also 
nhis estate, and thus became re-possessed ofsaid negroes as 
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ee, his administratrix; on those judgments in 1823, executions 
were issued, which were levied by the defendant Godbold, 
. as sheriff, on the negroes; six in number. Four of the ne- 
Oliver. groes were sold by the sheriff under those executions; Sted- 
ham bought three of them, and Wade one; fora fair price. 
The two others remained unsold in the hands of the sheriff, 
Godbold, who during the pendency of the suit, intermar- 
ried with Mrs Brannan, and they remained in their pos- 
session. ’ 
The complainant prayed that an account should be taken, 
and that two thirds of the residue of the estate should be 
paid him, being his proportion under the laws of South — 
Carolina; and that the property should be decreed liable to 7 
satisfy his claim. It was admitted that Wade and Sted. — 
ham were fair and innocent purchasers, for a full consider. 
ation, without notice; and the cause was submitted to the 
Court below to decide, ifthe purchasers were entitled to the 
property, or if it was liable to satisfy the complainant's 
demand. 
At March term 1827, a final decree was rendered by 7 
# the Chief Justice, establishing the distributive share of the 4 
if complainant at $1609 64, and to satisfy the same, ordering 
the two slaves remaining unsold, valued at $800, to be de- 7 
livered up; and that Wade should pay $537 35, and Sted. 7 
ham ¥47229 their respective proportions, to the complain- 
ant, or that they should surrender the slaves; and that the 
defendants pay their respective shares of costs. 

‘The defendants below, here assigned for error, a variety 0! 
maiters inthe procee dings there had, which are not noticed; a 
as the points decided are fully stated in the opinion deliver- 
hay ed in this Court. 






Brannanetal. 



























Bacsy and Lyox, and Parsons and Coorrr, for the 
appellants. 





Hrrcuscock, for the appellee. 






By JUDGE COLLIER. This cause presents for the — 7 
decision of the Court the following questions: Ist. Can an 7 
a administratrix become a purchaser at a sale, made by her: — 
self, of her intestate’s estate? 2d. Willa sale made by an — 

administratrix of her intestate’s estate, in another state, — 

without an order of Court, be considered regular, when it 7 
does not appear what is the law of that State? 7 
Anadministrator is considered as a trustee for the benef 
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intestate’s estate: 
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—_ --- -— - ? 
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he appellant, Mary Ann. The idea of unfairness Is re- 


pelled, by the cireumstance that the sale was not made pri- Z ' 
vately, but openty, where all persons who wished had an iy 
opportunity of bidding. “There ts no allegation in the bill 4 
that the slaves were sold at an under price, and there is no q F 
proof that such was the toet. Itis not alleged that the 4 ‘ 
slaves were not sold pursuant to the laws of South Coroelina; 
nor is there any thi rw on the record, from whieh such 2 
conclusion ean be | wtiimately dedueed. Tf the laws G. 
that State do not tolerate a sale made tn the manner this sy 
a | 


was. it should have been shewn by proof, what formalities 
the law require | there to make it lewittmate. In the ab- ae 
ee of prool upon thes point, the Court ecanonly | ok t 


the eormmon bay to aid itoin its determination, and sup- 
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pose that thas been adopted tn South Carolina as the eo 
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dispose of his nt ‘State’s pel mad esta ” weountabl how- 
ever, fora eorreet cisela rhb of his duty in this | riieular, 
wnd foran honest application of the proceeds. ‘This sal 
may be made privately wicdhout a lieense from: Court. ‘Phe 
law under whieh lie reectves his ippotntinent conters the 
aPoller's Nx- cense, and m ikhes hin answerable for its abuse.¢ Edd che 
ecrshssli 1 ! ais \ = ' ; ! . 3 = 
Mppellaat have aesiguced to a fraud the app lee, and DY 


that means derive a benefit to herself by a purchase of th 
' j oh ie tell ‘ ] | : ° . ) 
slaves of her pitestate, would she not. under the eireun 

; 


stanees, have ae ditlerently 2 It cannot be true that s 


would have exposed the slaves for sale publiely at aueti 


wy } , , ‘ ‘ 
oriishe had, she would never have returned to the Ce 





i account of the s Ihacd she tutended to vet dishoue 
iy. and disregcarded that moral dutv she owed tothe eres 
torsand distributecs of her iitestate’sestate. as well as to] 
secures fora corree! adnitnistration of the estate. it wou! { 
wothave becn diiieuti to love aeted otherwise. It ts beyvon ( 
the Powe rotihe huni mind to fathom her intentions; bu! \ 





be they what they may. there is nothing in the reeord 





Which manifests an unfairness of faet or tntention: and i 






would be against asetiled and charitable rule of law wratu- 





itously to presume it. 






Letus examine the reasoning of the rulewhich maintains 





the valhdity of a pocen hase by an agentor trustee, wi 


t 






View to useertaiiit id embraces the cease we are consid 


















CASES DITERVINED IN THE 





ines, fo narrow h » fA eve of | v is fons \V oe 
and to deelare ne vet as fraudulent 7 R 
? Wise ind iret roll dors rot perpen sf «| (| 


his early notions of biw. well odenit that the benefits whi h 


laweer who (Ss not too navel enamored v 


' 
()**. } Court of Cho ryoin Svonth ¢ 
favor of hy. | | petty sby-vecge by +} } 
\ Oo} ' | si hook, stot} 
i hy opto ) rf, 
Ped i". ? . qd ep >? 1 
1 | vas Ij 0) Tw : 
\ the veoera itt ‘itv to op . 
F } "ohe did eu ! ! thre u ! "] 
hor ! hold ! rust 
iW 1 i i ! ‘ preurtae Mev ait 


ishvatra ‘h hore ‘ 
s, ra or. W 
esti ~may purchase: but wv 
rhe frist, he mine The ¢ ‘ 
Comes Wt The rut sthus ? telrered hy 
thet of eecased husband. w Col 
Ira ot er | ly “s est ~ a 1 thy mene tie 
wid stribn tothe re ri! i i} s 
we the si rule further the has | 


e anpelloot to have pur si 
Cad \'/ t hon ai do NOPS, th (| ( 
ru t execentor to purel * proper 
en I porenh pro] 


rt h sedf. was caseussed. Jude eke 
' ie 


’ ' : ' } = ‘ 
OW phe delivered, remerked, that he w 
1 ’ ' 

7 Os that as to such purehase the ex- 
! 

A. 1 >? } 
1 owe res ‘HMihis Court,”’ s he, 

! ee i j ’ 

jor widaw obe suehio athe ses, even r 


showid have begun mauc alicr duc nouce at public 




















s- 


ta 


aie 
shew -_ 4 - 


7 


Sah ah haat IO Ts aan 











CASES DETFRMINED IN THE 










‘ 
{ 


estate’s estate: and if ine 





c¥ 19% some pariteular portion ef the in 
' 


, =. = ner ited 10 purehase }y. ( 





penly bidding, world procur 
one to 1) reome th OsiClys hie purch Sct’. and acquire 





Brannan et 






’ 


Oliver. throngh him the ownership. If this ean be done, and if 






a is bevond the operation of bhiman lows to restraty it witl 





oult hibiting toann polite ertent, the transt r of pro. 






perty, why deelare that the adr timistrator shall not be per. 




















mitted to purchase? ‘The rule when extended to suehs 


ease ean produce no good: sinee by a kind of tacit nade: 


standing, which the law eannot reach, he ean aequire titl mt 
through another. Surely. reason and good sense demand .¢ 

, ‘ ; . . e 
that he + ould be me rinittec| to do that, cirectly., whieh h . 


ean d breetlyiand when too, if there is unfairness i 
the se’. detection is almost inevitable. 

Th course of reasoning has bronght my mind to th 
cone . first: that the purchase br the administratrix 


priaa facie valid, heeause divesied of all unfairness 

vomit: that the sale Is prema fue ie lewal, beeause it dor 
not appear what the law of South Carolina is. Withe 
theretor Ypre ssing@an op! ion upon the other assignment 


! rror, Lam of ¢ prion tiaat the deerce should be reve) 


ed. and the eanse remanded, that an opportunity may b 











rl i ys \ thie low ol South Caroli rand with met 
Court « 
=( 1 ( ’ 
“pit Reversed and remanded 
ws 4 t 
’ Sit , 4 ' os , 
‘ i ( lL Judeve Crensuaw, not 
tt 
§ , 
1 7? 
ar \ bing 
3 ! i ou ‘i? \ hthe vendor, | ’ t 
t thay i | Citas pore iaplion maybe rebu 
! 
is only pre tive evidence of fraud, but is not fi 
"TT  +y A r?.-. ‘ } ~ } a -¢ } ‘ 
Ss DInPO la qidem inthe county Cour 
{ j ’ ‘ ‘ ro ‘ '] | ! y ly 
I ~ ‘ ( Si J ty FeSted! & John Bradt v, 
| 24. 101 ae ( Which a jt fit iss It 
-~ ~ ! 
( | »wos levied on the ne 
? eIrOCS, cs & i Ts, 28 ine propel a 





. 2 toil Yr) . . ‘ : i 
hig! ; a ee ‘ ( 1 POl sdarch the said slaves wert 





ALABAM?- 


the trial of the 


med, 


was 








= 


’ i 
J 

i 

f 

ae 
y om, 





CASES DETERMINED IN THT 











Hnown or mveip ted, Dourt dn fore the sale 


rovercber. such information of the fill ¢ 


, 





CO 1: Bneland had been received as to induce the [Es 


genera fears that they must fail, and un. 


erthescapprehenusions, they proposed to Hebbs to sell him a 
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iaith. We w bf [irs | Ww tar the decisions on 

et have! 11 {} > elish Courts. Those 

y maintain t rmative of th position, insist, that 

stutuie of Ie his V il tion of the com- 

aw: th at atisa el { ) } i pl eipie of he com- 

WwW. that poss mor Ing with the vendor is 

er Se. In Sheppard’s Touehstone@ the rule is laid 

. that «Li iors cul kea general deed of his 

isto one of his creditors, d continue in the use and 

nation of the goods as us own. the deed is fraudulent 

a void against a su sequent judgment creditor, notwith- 
meptanding the deed was made on good consideration. ’? 

Th) re can be no doubt but that the ground of this rule IS, 

th: secrecy ol the transaction gave a talse colori: gto 

i imstances and solveney ot the vendor, and that sueb 


; nt : : 
sive appearances might well give a credit, that would 





rwise ¢ ctused. But aprevious creditor would not 
le same predicament; he could not be so much! Ite 
Tee! le sate had en for good consideration, because the 


The 


creditor to another. 





had arigntt 
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reasonableness of this rule of the eommon law scems to be 
well founded. Hy however, the broad ground that posses- 
sion remaining with the vendor is fraud per se, be correct, 
it wouki be void both as to subsequent and prior creditors, 
whether they had been celaded by faise appearances or 
not; this never has been ruled at common law, all the de- 
cisions going that length have been subsequent to the stat- 
uie of b3th Biizabeth. [tis worthy of remark that Twyne's 
case@ so often reierred to, was nota eivil suit at common 
law ior the asceriatniment of a contested right between two 
individuais, bul it was a proceeding criminaliter; an infor- 
mation at ihe instance of the attorne Vv gene ‘ral for a fraud 
supposed to have been committed by Tw vine, on the othe 
creditors of Vieree, ln setting up and publishing a fraudu- 
leat gittof tie gooasia question; and so far as the 13th 
Birzabeth see. 5. could be brought to bear on the prosecu- 
tio Was tor his benetit, he attempted to detend himself by 
shewing, thai the conveyance trom Pieree was protected 
by the statuie, because it was founded on a good consider 
ation. ‘The sale however had been secret, and Pierce con- 
tinued io exercise ownership of the property alledged te 
have been sould, such as shearing the sheep, selling some 
of ihe, and maraing them in hisown mark. ‘The Court 


= 


however did not lay hold of anv one of these circumstances, 


as Ssullicieni of itself to constitute fraud; but considered that 
the, were ali ihe livery of fraud, and when taken altogeth- 
er made ine sale a trauduient one. When it is recollected 
that the case was al ihe instance of the attorney general, 
the crown side ol the Court, and how sel jom the crown 
faieu at thal periou in a prosecution, } think this eas 
Would nol have beenentitied to much weight,evenil it had 
have iaiu Guwn the broad dectrine contended for, which 
it ues by Hu icaas do, so far from it that it only calls the 
Pussc ssion With ine vendora badge of fraud. ; 

Ahere are wiany conveyances that would be held traudus 
Jent unuer ihe bankrupt laws, that would be good under 
the both miizareth. Bankrupt laws are made for the ben- 
fit oi iraac, and operate on traders only, and not on the 
Mass 01 the community. ‘The trader earries on his busi- 
ness, anu Obtains a credit on the iaith of his visible stock, 
anu ue is not permitted to make a seeret transfer of his pro- 
periy ; in tuct such a transfer would be an act of bankrupt 
Cy, ot. ine property so transferred could be recovered by 
the .ss.goees of Lue Daukrupt; a man variously indebted 
may couvey ali his property toa perucular creditor whost 
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debt covers its value without violating the 1°th Elizabeth. 
But if he is a trader, such a conveyance wiil be against the 
policy of the bankrupt laws, and would be an act of bank- 
rupicy, and void.@ 

In a case arising under the bankrupt act of the 21st James 
the Ist. Lord Mansfield ,afterthe enumeration of many evi- 
dences of fraud, and among others the possession remain- 


ing with the vendor, uses this emphatic language: “nay, the 


not taking possession being on/y é videnceof fraud, may be 
explained.’*® There are a great variety of eases,¢ under 
the bankrupt laws, sustaining the same doctrine; but not 
vne of them laying down the broad rule, that possession re- 
maining with the vendor is per se fraudulent. The ease 
ot Edw wrids a Harhe na is believed to he the first case de- 
cided under the statute of 15th Elizabeth, in which the 
round was assumed by the Court, that on an absolute sale, 
the possession remaining with the vendor is fraud per se, 
and not mere prima facie evidence of fraud. This 
ease has been tollowed by several respectable authorities; 
hut ithas been often questioned, and often deelared not to 
ve good authority. In Avdd ev. Rawlinson Lord Eldon 
ruled, ‘*that possession remaining with the vendor is only 
prima facie evidence of fraud.”’ And long afterwards in 
the case of Lady Arundel v. Phipsetal.s he was much dis- 
pleased that the rule he had laid down in Avdd v. Rawdlin- 
Ol should h ive AY en questio } cd, an | uses this remarkably 
3trong language: ‘sthe mere circumstance of the possession 
of the chattels, however familiar tt n ay be to say, that it 
proves fraud, amounts to nothing more than that it 1s prima 
jecieevidence of property in the man possessing, untilatitle, 
ot fraudulent, is shewn, under which that possession has 
followed.”? Indeed nearly all the modern English decis- 
ions seem to question, if not wholly reject the strong rule 
laid down in Edwards v. Harben. Inthe caseof Stewart 
v. Lomb Chief Justice Dallas says that ii has been dissented 
tromoften. Park, Justice, admits that doubts have arisen 
is tothe extent of the doctrine of Edwards v. Harhen, 
Burrough and Richardson, Justices, coneur that actual pos- 
session is not in all cases necessary to the transfer ot chat- 
tels, and acknowledge the soundness of the rule in Agdd x. 
Rowlinson, and Watkins v. Birch.’ It appears clear from 
these cases, that ifthe rule in Edwards v. Harben has not 
been wholly subverted, it has been much shaken, and is far 
rom being aequiesced in as good authority. 

The Supreme Court of the United States, in the case of 
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Hamilion v. Russell,a xeknowledged the authority of Ad. 
wards. Harhen, and that decision is considered as settling 
the law in the Federal Courts. ‘The same rule obtains in 
Virginia, S. Carolina, ‘Tennessee, Kentucky, Pennsylyva 
nia, and N. Jersey. In N. York, posse ssion remainin 

with the vendor is ruled to be only préma facie ev idenee 

offraud.-| See Ludlow v. Hurd,’ and Bissell v. Hopkins zy 
In the last ease the point was argued with great ability, and 
the reporter has with great industry and research, BP el. 
ed all the cases of exception to Harhen v. Edwards. “he 
same doctrine is sustained in Massachusetts, N. Elamp- 
shire, and N. Carolina. From all of which tt appeors tha: 


the question is not well settled in’ this country, perhaps § 
] : | 


more unsettled than in England. 

[have said that if the statute had reeeived a settled 
constriction, that it ought not to be lightly set aside; but 
as I have shewn, so far from uniformity, there has been 
a great diversity of decision; so much so, that Chancellor 
Kent eallsit «¢a very vexatious question,”’ and says that th 
history and diversity of decision on this subject, form 
Curious and instructive gpempeged prsegremenes. @ Such 
then being the unsetiled siate of judici: al decision on thi 
subject, we are left to the free ana unbiased construetio 
of the statute, uninfluenced and unfettered by previous ad- 
jeudications. That portion of the statute, materia! to the in- 
vestigation of the question under consideration, isas follows 
“That every gilt, grant, or conveyance of lands, tene 
menis, or hereditaments, goods or chattels, or of any rent, 
common or profit out of the same, by writing or othe TWise, 
and every bond, suit, judgment, or execution, had or m 
and contrived of malice, fraud, covin, collusion, or es 
to the intent or purpose to delay, hinder or defraud eredi- 
tors of their just and lawful actions, suits, debts, accounts, 
damages, penalties, or forfeitures, or to defraud or deceiv: 
those who shall purchase, &c. shall be void, &e.” 

On reading this statuie it does seem that the unsephis 
ticated mind would be much at a loss to imagine, by wha! 
possible artificial rule of construction invented by the in- 
genuity of man, a contract entered into with good faith, 
and for a fair and valuable consideration, could be brough! 
within its proscriptive influence. He would at once sa} 
that the statute forbids no honest transaction, it only pros- 
cribes fraud. The intention of the parties to the contrac! 
is not, nor can it, fora moment, be called a question o! 
jaw; it is clearly one @f fact to be determined by the jur) 
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then. ean the Court assume on it 

ession remains with the vendor, tt ts ive evi 

- of fraudulent intent, not to b itroverted by any 
fimenv to shew the fairness of the transaction? It is 
eontrary to the genius of our government, ond agstnst ex- 
press levislative enactment, that Courts should eneroach on 
the peculiar privileges of the jury, in determining on the 
facts ofa ease. A long course of practice in England has 
smmetioned sueh eneroachments in her Courts. Tt is not 
] 


unusual for the Judges there to arrest 9 cause from the jury, 


by declaring that the evidence offered is not sufficient to 
‘the facts averred and put in issue by the plea,» d el- 


ther direct anonsuit, or order asubservient jury in the box 
to return averdict, not on their own econvietion of the truth, 
but according to the wishes ofthe Ju lve, Such a sump- 
tions ofauthority render the boasted trial by jury a mere 
faree. This isan cvil that has. t ce extent, crept into 
the ju lictal tribunals ofour ow : \ ‘rom too close an 

herence to English authority. s Influence has been 
irresistable in some of the Stet sit rt PT ean butthink, with 
due respect for the supreme judiciary of the United 
States, that it has no wher e perceptible than mn 
flamitton vw. Russell. That decision ts confessedly based 
on Ahdwards v. Harben, a four » so frat! that if it has 
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in, possession, the law would presume that he was the 
owner, but that this presumption would give way to proof 
that he was not. ~The proof of the sale and subse- 
quent hiring should have goneto the jury to determine 
whether the sale was made witha fraudulent intent or 
not. Courtsean never exercise too much vigilance and 
zeal, in administering the laws for the preventing of fraud, 
But that zcal must not seduce them from tbeir proper 
sphere of action. If sound policy requires that he who has 
once owned a chattel shall never have possession of it after 
he has sold it, by hire, loan or otherwise, it is a proper sub- 
ject for the attention of another branch of the government. 
Courts should never undertake to distort the words of astat- 
ute, to effect any object, however salutary. If they doso, Le- 
gislation will be at an end, in the constitutional way, and 
the whole legislative functions will be swallowed up by the 
judiciary. The legislative and judicial departments have 
distinct duties to perform. The Legislature can alone 
make the law, and it isthe exclusive privilege of the judi- 
ary to@xpound it. Let us then not tresspass on the rights 
and privileges of a co-ordinate department; but content our- 
selves’ with expounding what the law is,and not what sound 
policy requires that it should be. 


Judgment reversed and cause remanded. 
Judge Sarroxp having presided below, did not sit. 


Judge Taytor not sitting. 





* See the case of Ayresv. Mvore, decided in this Court at January Term, 
1380; and the case of Richards v. Hazard, at July Term, 1931. 
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JUTY 1°29, 
the wy» w 
oof lis 
me, Ex.is v_ Biss. eee 
; Bibb. 
_ In July 1819, P. as principal, with E. as security, gave their note payable in ————-» 
or six raonths to B.for $3000, to bear interest at five percentamonth. In 
ind March, 1821, B. without the consent of E. at the time. entered into a new 
contract with P. who secured the payment of $2500 in one year and $4000 
ud, in two years, by a deed of trust on twelve negroes, and B. agreed to remit 
per the remainder on said sums being paid. P. absconded with the negroes, 
In January 1822, E. under the influence of alarm and mistake as to his 
has legal rights, consented to give B. his notes for $6,600, and received an as- 
‘ter siguinent of the original note and deed of trust: both believing that five per 
b eent a month was recoverable on the original note till paid. E. on those 
uD- notes paid $4,460 and was notified by his principal net to pay mere than 
nt. was lawfully due on the original note, at his peril. It was held. 
tat- Ist. That B. on the original note was only entitled to interest at five per cent 


per month till its maturity, and at eight per cent per annum afterwards. 
Le- 2. ‘That the extension of time given, released the security. 

d 3. That the notes of E. for $6,600, were not void for usury. 
Nn 4. That FE. beiug asecurity, was entitled to reliefin chancery against’ell but 
the the balance of the original debt, computing interest at five per cent a 
month till due, and eight per cent per annumafterwards. 


ave 
“", Ric#arp Exsis, in January 1826, filed in Franklin Cir- 
di- cuit Courta bill in chancery against Thomas Bibb, fer a 
hts discovery and relief, and to enjoin a judginent at law which 
— Bibb had recovered against him. The cause at April term 
ind 1827, was by consent, submitted for a final decree on the 
bill, with the several accompanying exhibits, and the an- 
| swer; and a deeree was rendered by the presiding Judge, 
: dissolving the injuaction previously granted,and dismissing 
the complainants bill. 
Ellis, assigns in this Court for error, that the deerce 
was improper; Ist. Because he was discharged from li- 
— ability as security of Pettus, by the enlargement of time 
a, given for payment without his knowledge or corsent, 


and therefore that the note sued on was without consicera- 
tion. 2d. Because the several notes giver by the com- 
plainant,amount to more than wes due from Pettus to Bibb, 
and therefore were void for usury; 3d. Beeause as more 
than principal and legal interest had been paid, the injune- 
tion should have been perpetuated. 

The principal and material facets of the cause appear and 
are stated in the opinion delivered. 


By JUDGE SAFFOLD. By the bill, exhibits and 
answer, it appears that William Pettus, in July 1819, and 
while the statutory restraints on usury stood repealed, ac- 
cording to the provisions of the act of 1818, executed his 
noie to the defendant for $2,000, navable sis nor ths after 
date, to carry interest at the rate of five per cent a month; 
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F. Pettus and complainant also signed the note, as securities 


\ {ay . years . . ° 
—N of said William. The consideration of the note was 4//s- 


Ellis 
Vv. 
Bibb. 
—_—_—_—_—————— 


sissippt Stock, which had been purchased several years 
previously at a discount of about fifty per cent, but which 
at the date of the contract between these parties was worth 
its nominal amount, being receivable in payment for public 
lands as so much cash. 

Pettus, the principal, at the time of executing the note, 
w2s possessed of considerable property, and his cireumstan- 
ces were reputed good. Sometime after the debt fell due, 
the defendant instituted suit against the principal, but be- 
fore service of progess on complainant, in March 1821, he 
entered into a new contract with W. Pettus, by which it 
w::s stipulated and agreed that certain negroes therein des- 
cribed, (about twelve in number,) were conveyed and trans- 
ferred to said defendant and Daniel Coleman, to secure the 
pay mentof the debtand interest aforesaid: and on the condi- 
tion, that if Pettus should pay to the defendant $3,500, with- 
in twelve months from the date thercof, and $4,000 within 
two years, in good current bank notes, the defendant would 
acecpt the same, and remit the residue that might be due, 
and the deed should become void; but if Pettus should fail 
to make payment as aforesaid, said Coleman as trustee 
should, upon the first failure to pay, take possession of the 
negroes and sell them, or so many thereof as should be suf- 
ficient to pay said note und the interest then due thereon, 
at public auction, &c. The defendant also as a consequence 
of this contract, dismissed his suit against Pettus. 

It does not appear that complainant was consulted in re- 
lation to this contract at the time it was entered into, or at 
any time previously, or that he had ever consented to any 
extension of the term of credit tothe principal. ‘The com- 
plainant charges that he was then absent in a remote par‘ 
of the state, without the means of knowing, much less of 
consenting to the same; but that afterwards at Cahawba, the 
defendant informed him of the arrangement he had made, 
and asked complainant if he was satisfied with it; to which 
complainant agreed, and said he was glad of it. He fur- 
ther staics that he was induced to make this reply from a 
conviction entertained at the time, and since, that he was 
thereby discharged from ail liability as security to the note; 
in as much as defendant had of his own accord taken other 
security, extended the terri of credit, and dismissed his suit; 
nor wodl he ever have entered into a contract or compro- 
mise to the contrary, but for the influence of counsel he 
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afterwards received, and the alarm excited in his mind ee 


from the rapid accumulation of interest, in addition to the 
amount of the original debt. The bill also charges various 
importuaities and advice intruded upon him by the coun- 
sel of the defendant, urging him to the compromise, after 
his discharge as aforesaid; in consequence of which, togeth- 
er with the advice of an attorney consulted by him, and in 
whose opinion he had great confidence, he was induced to 
aceede to the terms proposed, and executed his several 
notes to the defendant, for sums making together $6,600, 
which was 800 or 1,000 dollars less than he at first insisted 
on as being due him on his original note. It is further 
stated, that pursuant to the terms of the compromise, said 
original note, and the deed of trust from Pettus, were by 
thedefendant assigned to the complainant, without recourse 
on the former; but which were believed to be of little or no 
value, as Pettus had fled to one of the Mexican states, and 
taken with him all the property conveyed by the deed of 
trust;and that theabseondingof the principal debtoras afore- 
said, together withthe co-security, was the chief cause of 
the defendant’s extraordinary exertions and ingenuity to 
get the complainant re-bound for the payment of the debt, 
and of the alarm and apprehensions of the latter for his 
own safety; whereby he was rendered more accessible to 
the influence of erroneous counsels. ‘The complainant also 
tenders a redelivery of the note and deed of trust as describ- 
ed, should the Court so direct, as the terms on which he 
ean be relieved from this contract. He further states he 
has paid defendant on his said notes exceeding $4,400, and 
exhibits the receipts; that defendant has since prosecuted 
suits on the residue of his notes, and recovered judgments 
against him for the balance promised; which exceeds, by 
several thousand dollars, the amount which he could ever 
haverecovered from Pettus, or which complainant can ever 
recover from him, either in law or equity, more especially 
as he has absconded. ‘The bill contains also a statement 
of chancery proceedings, by Pettus,against complainant and 
defendant; and a notice from Pettus to complainant, that 
if he made payment to defendant, it would be at his peril; 
with other matters, deemed immaterial to the merits; and 
concludes with a prayer for a perpetual injunction of the 
judgments at law, and such other relief as justice and equi- 
ty may entitle him to. 

I omit to notice the asperity of the bill and answer, with 
which the record is unnecessarily encumbered, giving 
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JULY 18%. only the substancé of the material allegations of the bill, 
, and the admissions of the answer, express or implied. 
—_ The ansWer denies knowledge as to the fact whether 
‘ “Wika = complainant was originally bound in the capacity of secu- 
s————. rity only, or otherwise; but the deed of trust exhibited 
by the complainant, to which the defendant isa party, and 


-* which in his answer he admits to be valid, shews that com- 


plainant was asecurity merely. Defendant admits he made 
the new contract with Pettus as charged, but says “he 
does not admit that it was without the knowledge or con- 
@ent of the complainant; on the contrary he believes that 
it was with the full knowledge, privity and consent of the 
, complainant; as he afterwards expressed himself to this 
defendant, and to others, well satisfied with the arrange- 

ment and security obtained; and also stated it would lessen 

. his responsibility, and be 2 security to him as well as to the 
4 defendant, from said Pettus.’”? He denies he ever consi- 

dered the complainant released from his liability on the 

original note; but says, when he heard that W. & F. Pet- 

tus had absconded with all the property contained in the 

deed of trust, he became uneasy about said debt; and was 

anxious to have it better secured than it then was by the 

, liability of the complainant alone; and with the aid of 

counsel, and by extending the time of payment, and a- 

bating paft of the debt, he succeededin making an ar- 

rangement with the complainant, by which he obtained his 

notes with personal security, &c. He admits payments 

made in part satisfaction of the notes, to about the amount 

charged in the bill. In answer to the charge, that the com- 

. plainant, under the circumstances described, contracted 

his latter liability under a mistaken impression as to his le- 

gal responsibility, as well with reference to the amount 

which was recoverable on the original note, as to the ques- 

tion whether he was not entirely discharged by means of 

the new contract between Pettus and defendant, the latter 

responds in substance, that he cannot deny the complain- 
ant’s ignorance as charged. 

With regard to the essential fact, whether complainant 
consented to the modification of the contract with his 
principal, or had at the time knowledge of it, the remark 
is due, that in connexion with the averment of the answer 
that the defendant believed the complainant had full know- 
ledge of the arrangement, and that it was made with his 
privity and consent, he adds the reasons for this belief; 
_ which are, that the complainant afterwards expressed him- 
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self well satisfied with the arrangement and security ob- 
tained, and also said it would lessen his responsibility, and 
be a security to him as well as the defendant, from Pettus. 
The grounds of the belief do not sustain the presumption 
of the complainant’s privity and consent; they only prove 
that at a subsequent period he was not dissatisfied with 
what had beendone, and thought his situation had been 
endered more secure thereby. Tis absence to a distant 
part of the state is not denied, and the admission that the 
communication was made to him afterwards, sufficiently 
implies that it was not done before. At any rate, as com- 
"ga was not consulted on the arrangement, nor gave 
is consent at the time, or previous to its being entered 
into, be the other facts as they may, they can have no stron- 
ger operation on him than his still later contract of com- 
promise, the effect of which remains to be considered. 

On this state of facts, the Circuit Court having dissolved 
the injunction and dismissed the bill with costs, their de- 
cree is assigned as the cause of error. 

The record and argument present the following ques- 
tions: 1. In what amount were the parties to the origin- 
al note bound in respect to the stipulated premium? 2. Was 
the complainant discharged by means of the new contract 
between defendant and Pettus, in which other security 
was taken and the time of credit extended? 3. If once 
discharged, was the complainant’s subsequent undertaking 
valid against him in reference to his mistake of law, and 
to what extent was it founded on a suflicient consider- 
ation? 4. Was the contract of compromise usurious? 
5. Can chancery entertain jurisdiction and afford relief? 

1. On the first point, it is sufficient to remark that the 
principle adopted at the June term 1824, of this Court, in 
what were called the ‘Penalty questions,”’ and repeatedly 
recognized since, has fixed a standard by which the true 
amount legally due, on similar contracts, is to be compu- 
ted; and with which I continue to feel entire satisfaction. 
The rule was, that the exorbitant rate of premium as stipu- 
Jated, should be allowed until the maturity of the note, 
where, asin this case, it had been absolutely promised 
from the date of the contract; but that at the expiration of 
theagreed term of credit or forbearance, when anextinguish- 
ment of the debt was contemplated by the cohtract, and 
the debtor became subject to the coercion of the law, 
withthe costs of suit; and when,as forbearance was no longer 
agreed, the premium could not retain the protection of the 
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deleterious provisions of the statute of 1818, entitled “An 
act to regulate the rate of interest,” that then the conven- 
tional premium ceased, and the common rate of interest, 
as established by law, should be subsequently allowed, 
And as to the specific consideration, whether cash actual- 
ly loaned, a pre-existing debt, Mississippi Slock, or any 
other valuable and sufficient consideration, I hold to be 
perfectly immaterial; as was my opinion in the decisions 
referred to, and which has been strengthened and confirm- 
ed by subsequent examination and reflection. 

2. The next question relates to the effect of the new con- 
tract between the defendant and principal debtor. ‘The 
assumption of the fact is conceived tothe well authorized 
from the bill and answer, that the other security was ta- 
ken, and the term of credit extended, by instalments of 
one and two years, without the knowledge or consent of the 
complainant, who was bound only as security. 

The doctrine is “believed to be well established on prin- 
ciple and authority, that debtors, especially securities, can 
only be bound by the terms of their contracts, whether ex- 
press or implied; that the responsibility of a security can- 
not be materially varied without his privity and consent; 


his safety may especially depend on the limited term of 


credit to whichhe hasassented. If, when the debt falls 
due, the creditor be disposed to grant passive indulgence, 
should the security believe his principal in failing cireum- 
stances, and that delay in prosecuting the debt would tend 
to his prejudice, the law has provided means to which he 
can resort for greater safety; but if the creditor has sur- 
rendered the dominion of his debt by extending the term 
of credit, the security is thereby deprived of the means of 
relief, and the debtor, during the extended term, is placed 
beyond the reach of either creditor or security. 

The principle that such circumstances wiil operate as a 
discharge of the security is maintained by Lord Loughbo- 
rough, in Kees v. Berrington. In that case, he said such 
interference with the contract constituted a breach of the 
security’s obligation in honor and conscience, as well as in 
point of law; and refused to inquire what injury might re- 
sult to the security, for that, he said, would lead to a vast 
variety of speculations on which no sound principle could 
be built. In the case of Rathbone v. Warren, the author- 
ity of the above stated case was acknowledged, anda sim- 
ilar decision made. The circumstances were a little dis- 
similar, but the principle is the same. The relief sought 
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for was in favor of the bail, where the creditor, having ob- 
tained judgment, contracted with the defendant, by a writ- 
ten agreement, that he would not issue execution against 
him for the purpose of fixing the bail until after a certain 
day: there, actual injury would have resulted to the security, 
in consequence of the defendant’s going to sea before the 
day on which execution could issue; but the decision did 
not rest alone on theactual injury; it recognized the broad 
principle, that if an obligee does any act to the injury of 
the surety, or varies the terms of the obligation, or en- 
larges the time of performance, without his consent, the 
surety willbe discharged. In that ease, it was contended 
in argument, that the law does not extend the same degree 
of protection to bail that it does to securities; the converse 
of the propesition has perhaps never been contended for; 
the Court, however, held th at there was no difference. 

In the case of Come: oys & Pershouse v. Cox & Harris 
this Court acted on the same rule, and discharged a seeu- 
rity under circumstances less favorable to relief than the 
panes exon. This doctrine is believed to be so well es- 
tablished atthe present day, as to render a particular review 
of the various adjudications upon it unnecessary. And 
from the facts as presented in this case, injury, if material, 
may well be supposed to have resulted from this extension 
of credit, os the debior, during the time, abseonded with his 
property. Whetherhe would otherwise have risked the 
attempt, or could have succeeded if he had, is equally un- 
certain. But it is, at most, sufficient that he eluded jus- 
tice, under a state of the contract entirely favorable to the 
eflort, and to which the security had not given his consent. 

3. Lam next to examine the validity or equitable effeet 
of the complainant’s compromise, after he had been dis- 
charged from liability on the former contract by reason of 
the unauthorized alteration of its terms by the payee. The 
attitude in which the complainant stood, was peculiar in the 
extreme. The extension of the term of credit, without 
his knowledge or consent, had absolved him from all legal 
obligation to pay any thing. If the alteration of the terms 
of the contract had a necessary tendency to increase his 
liability, he was also discharged from all the moral obliga- 
tion. But I think it a fair presumption, that at the time of 
entering into the arrangement, the defendant supposed its 
tendency would be to make the debt more secure, at least 
against the principal; and that the complainant afterwards, 
qut previous to the absconding, on being informed what 
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JULY #29. had been done, entertained the samé opinion. This con- 
on clusion is warranted from the language of the bill and an- 
“4 swer on this branch of the case. Hence I am of opinion 
Bibb. that a sufficient moral obligation existed in this case, to sus- 
-— tain a subsequent promise to pay the true amount of the de- 
*. fendant’s debt. It is also worthy of remark, that this ori- 
ginal debt had been contracted under a statute suz generis, 
and which had not at that time received the same judicial 
exposition that has since been given it, so that the amount 
due depended on principles of construction which were 
novel and difficult; and which have since been so estab- 
lished as to allow on contracts of the kind much less than 
at that time had been allowed in private settlements, or 
held to be due by the decisions of the Circuit Courts. 
* Under these circumstances, and the advice and persua- 
sions of counsel employed by himself and the defendant, he 
hecame fearful of his responsibility, contrary to what he 
says werc his former impressions as to the effect of the al- 
teration of the contract; and this influence, together with 
the consideration of the assignment of the original note and 
deed of trust, induced him to give his notes for the sum 
mentioned, which was less than the defendant contended 
was due on the original contract. The probable value of 
the note and deed of trust deserves slight notice, as they 
contribute to the singularity of the transaction. That the 
complainant could never have sustained an action on the 
note against any one after it was thus discharged, is believ- 
ed to be true, as contended inargument. The discharge of 
the debt by giving notes for it, and the assignment to one 
* ofthe payors, was, in legal acceptation, a satisfaction of the 
@ Tindall v. OTiginal note.¢ Nor was the decd of trust an instrument 
Bright. legally assignable, especially after the debt which it was 
* intended to secure had been satisfied ; even by the security. 
It could convey no legal title to the property tothe com- 
plainant. His interest derivable from these assignments, 
could amount to nothing more thanan equitable demand 
against Pettus, to be prosecuted, if at all, in a foreign gov- 
ernment. 

But it is contended the complainant entered into this 
contract with a full knowledge of all the facts; that it was 
in the nature of a compromise of a doubtful right, fairly 
stipulated between the parties; that ifthere was any hard- 
ship, disappointment or mistake as to the inducement or 
consideration of the compromise, it proceeded from igno- 
rance of the law, and as each one is charged witha knowl- 
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edge of the law, noreliefcan he afforded on that ground. | JULY 320. 


If the general rule to that effect, the existence of which I 
admit, be applied to this feature of the case, yet it must be 
remembered, as a rule of law equally established, that if any 
one, cither with or without a correct knowledge of the law, 
enter into an’executory contract, without consideration; or, 
if the consideration fail, wholly or partially, defence at law 
may be made, or relief in Chancery may be had, according 
to the circumstanees, and as the justice and equity of the 
ease may require. ‘The general proposition is also true, 
that if property be contracted at a fixed price, without war- 
ranty or deceit in the vendor, no ordinary inadequacy of 
price can entitle the vendec to relief; yet it may be so gross 
and unconscientious, as to exhibit internal evidence of un- 
fairness, and vary the principle. And in cases where pro- 
perty has been sold, the chief objection to such relief is, 
that the owner of the property has a right to fix his price at 
discretion, and retain the ownership until another is wil- 
ling to give it; and when this is promised, and the con- 
tract executed in good faith, justice as well as law, forbids 
areduction of the price according to the estimate of wit- 
nesses, or ofany tribunal. 

This case is so far different, that the object of the con- 
tract was to secure the payment of a priordebt, which the 
creditor demanded, and threatened to prosecute against 
one who had been bound merely as security, andafterwards 
discharged by the act of the payee. The amount of the 
debt to be secured has been asccrtained, by subsequent ju- 
dicial constructions in similar cases, to have been more 
than $2,000 less than the sum promised. This reduced 
amount was the extent of the defendant’s legal demand on 
the old note. It isall the complainant could recover of 
Pettus, under the most favorable circumstances; and had 
this contract not been made, the defendant would have re- 
tained only the note and deed on Pettus, instead of the 
complainant's renewed engagement.—Hence it follows, 
that when the complainant shall have paid the amount that 
was legally due on the original note, he will have paid, and 
the defendant will have received, all that justice or equity 
demands. 

But the effect of the mistake in law, as to the complain- 
ant’s prior liability, under the influence of which he was 
induced to enter into this compromise, was discussed in 
the argument, and deserves a slight notice. Iretain the 
opinion, which I have long held, that as a general rule, 
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relief eannot be had against mistakes in law, but that the 
rule admits of exceptions. Such was my opinion in the 
decision of January 1827, in a second class ofcases involving 
the «‘Penalty questions;”’ but for reasons 1 then expressed, 
I considered those cases as not furnishing exceptions to the 
rule. Iam free to admit that the cases are rare, and that the 
circumstances should be peculiar and extreme, to authorize 
the interference. Butan unqualified denial of the compe- 
tency of chancery to relieve against mislakes in law, under 
any circumstances; and the idea on which it rests, that 
the responsibility is too great; the fact unsusceptible of 
proof; and the power of distinguishing cases of suflicient 
equity, from others, too delicate or diflicult, is, | conceive, 
degrading to the judiciary of any government. Cases often 
occur in which it is impossible to separate the naked fact 
of mistake from other circumstances, either strengthening 
or diminishing the claim to relief; and the decisions have 
frequently been based mainly on the latter, allowing the 
mistake more or less influence in the decree. In other 
cases it may as ofien happen that the common presumption 
that the law was understood, cannot be sufliciently dispro- 
ven;orthat by varying the terms of the contract, the rights of 
indifierent persons may be affected, or that the equity on 
which the claim to reliefis feunded, may not be sufficient to 
authorize it. Incases of this kind, and many others, the 
maxim ?gnorantia juris non excusat, applies with great 
force and equal propriety. Some tribunals of respectable 
authority have adopted the maxim without qualification. 
But others of equal or higher authority, and I think with 
better reason, have admitted exceptions to the rule, in pe- 
culiar cases as reported; and the imagination can easily 
suggest other cases equally strong. 

The highest recent ‘adjudications on this question have 
been in the ease of /Zuntv. Rousmanier’s administrator, 
which was twice before the Supreme Court of the United 
States.* That case is relied on in this, by the counsel on each 
side. The question was whether chancery would sustain 
a power of attorney, and set it up as a mortgage or deed of 
trust, after it had failed of its object by the death of the ma- 
ker, and disappointed the intention of the parties to it. The 
circumstances were, that the intestate being debtor to Hunt, 
for money lent, and having, as the terms of obtaining the 
loan, agreed to prefer him to other creditors, and give him 
any kind of /ien on his vessels that might be necessary to 
effect the object, they consulted an attorney, who advised 
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an irrevocable power of attorney, containing authority to 
sell the vessels, — ay the debt; and drew one accordingly, 
which he said would answer the purpose as well as any 
other instrument, and which was executed and accepted. 
On the first adjudication, C. J. Marshall, in delivering the 
opinion of the Court, examined the doctrine of mistakes in 
law at considerable length, and reviewed several decisions 
of other Courts upon it. He said, ‘‘in general, the mistakes 
against which a Court of equity relieves, are mistakes in 
Jfuct. ‘The decisions on this subject, though not always 
very distinetly stated, appear to be founded on some 
misconception of fact; yet some of them bear a consider- 
able analogy to the one under consideration;?’ and which 
he regarded as a mistake iz daw. Among the cases re- 
lievable, he said, ‘were that class in which a joint obligation 
has been set up in equity against the representatives of a 
deceased obligor, who in his lifetime had received an ad- 
vance of the money, and whose representatives were dis- 
charged at law. He mentions two decisions, Simpson 


v. Vaughan“ and Underhill v, Howard, in which this ,o 


kind of relicf has been granted; but says the Judges seem 
to have placed them on mistake in fact, arising from the pre- 
sumed ignorance of the draftsmaii; and that it was not un- 
tilthe ease of Sumner v. Powell,¢ that any thing was said 
in the decision favorable to relief on the ground of mistake 
in law. Inthat ease the Court refused its aid, because 
there was no equity antecedent to the obligation; but inti- 
mated, that sufficient equity could have obtained the relief. 
The Chief Justice further remarks, ‘that the course of the 
Court seems to be uniform, to woereroia a mistake in point 
of fact in every.case where a joint obligation has been given, 
anda benefit has been received by the deceased obligor. 
No proof ofactual mistake is required. The existence of 
an antecedent equity is sufiicient;” and that “the facts sta- 
ted in some of the cases in which these dicisions have been 
made, would rather conduce to the opinion that the bond 
was made joint, from ignorance of the legal consequences of 
a joint obligation, thanfromany mistakein fact.” He also no- 
tices the old case, of Landsdowne wv. Landsdowne,4i in which 
relief was given against a mistake in law; and says, as an 
authority on this point, it cannot be entirely disregarded. 

He furnishesthe high authority of that Court, that this impor- 
tant principle yet remains in an essential degree unsettled. 

He observes, ‘although we do not find the naked princi- 
ple, that relief may be granted on account of ignorance of 
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the law, asserted in the books, we find nocase in which it has 
heen decided that a plain and acknowledged mistake in law 
is beyond the reach of equity.” Nor@id that Court evince 
any terror at the ideaof such competency. The opinion 


-concludes thus: ‘we find no case which we think precise- 


ly in point; and are unwilling, where the effect of the in- 
strument is acknowledged to have been entirely misunder- 
stood by both parties, to say, that a Court of equity is in- 
capable of affording relief.’’ 

On this point, the decree of the Circuit Court, denying re- 
lief, was reversed; but because the rights, of other creditors 
were involved, and the decree had been rendered on de- 
murrer to the bill, the cause was remanded that the bill 
might be answered, and the equity of the claim ascertained. 

On the latter adjudication of the same cause, the defen- 
dant having answered the bill, the state of the case was ma- 
terially different; so that the effect of mistakes was not par- 
ticularly considered. The Court remarked, that «the ques- 
tion then was, ought the Court to grant the relief which 
was asked for, upon the ground of mistake arising from any 
ignorance of the law? We hold the general rule to be, that 
a mistake ofthis character is not a ground for reforming a 
deed founded on such mistake; and whatever exceptions 
there may be to this rule, they are not only few in number, 
but they will be found to have something peculiar in their 
character.”” This, as a general proposition, corresponds 
precisely with my idea of the true doctrine. 

No dissatisfaction was intimated as to the principles of 
the former decision of the same Court; but as many addi- 
tional facts were shewn on the second trial, and it appeared 
that the intestate’s estate was insolvent to a large amount, 
and under the failure of the power of attorney, rights had 
legally vested in the creditors generally; and as it also ap- 
peared that the power of attorney was the kind of instru- 
ment, and in the form the parties had ultimately agreed 
upon, and intended it should be, though its effect proved 
different from a subsequent event not anticipated; and be- 
cause on a full view of the case, the complainant’s equity 
was at least balanced, the Court refused relief. 

I think it is sufficiently shewn, that on the question as 
to the effect of mistakes in law, exceptions are admitted to 
the general rule, in a few cases, attended with peculiar cir- 
stances. In determining these exceptions, the chancellor 
can only be expected to exercise the same virtuous discrim- 
ination, sound legal judgment, and equitable discretion, 
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which are due from him on various other occasions, which 
qualify him for his , andare necessarily connected with 
his high responsibi ' 

From the facts of the ease before us, and from the intrin- 
sie nature of the transaction,no doubt can be entertained but 
that a two-fold mistake in law hada realexistence;and that 
under its influence, the complainant was induced to enter 
into this contract, which he was not legally or morally bound 
todo, and otherwise would not have done. The extentofthe 
moral obligation is already shewn to have been far short of 
the promise. And I think it hasalso been shewn from the 
facts of the case, that it is otherwise oppressive, and that 
one of greater peculiarity ean hardly be imagined. Couldeven 
the complainant’s mistake relative to the amount recover- 
able on the original note, and his promise to pay a larger 
sum on account of it, be considered as a legitimate subject 
for the compromise of a doubtful right, because the law gov- 
erning the debt had not then been otherwise expounded, as 
was insisted on in argument, still the other mistake as 
respects his entire legal discharge, must stand on a dif- 
ferent principle; for the law on this point is believed to 
have been uniform, and Jong understood in the same way. 
And though the simple fact of a mistake in law will not 
generally entitle a party to relief against it, I presume it 
has seldom been denied that such mistake, when establish- 
ed and connected with other equitable circumstances, does 
not strengthen and increase the equity, and render it more 
proper for relief. If, therefore, the other grounds relied 
on for the aid of chancery were insufficient in this case, I 
should be reluctant to deny its competency to relieve on 
the principles of the mistake, under all the cireumstances 
ofthe ease. Andinthe examination of the question next 
in order, I think it will be found, that the application of the 
maxim ignorantia juris non excusat, in the unqualified 
sense contended for by many, would have the effect to con- 
demn this contract of compromise, anda variety of others 
perfectly innocent, as usurious; destroy their validity en- 
tirely, and subject the creditors to the penalty of usury. 

4. The question alluded to is, was the latter contract 
usurious? 

This is a subject whieh has several times been recently 
investigated before this Court: and particularly in the case 


of Thompsonv. Jones,2 to which it bears many marks of a 


analogy: but this presents some apparent indications of usu- 
ry which the other did not. In that case, Jones, who con- 
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tracted to pay the debt of others, was under no previous ob- 
ligation to pay it. His situation t 2 required no for- 
bearance. Forbearance was a nec y foundation to an 
usurious contract. There was no loan, nor any extension of 
the term of credit stipulated on the contract in favor of the 
original debtors. Here the complainant had been bound 
for the debt; and unless he was discharged, and he con- 
tracted under an impression that he was not, his situation 
required forbearance; and that may be considered as part of 
the consideration forthe notes. But whether he acted un- 
der the influence of previous responsibility, the moral ob- 
ligation only, the consideration of the original note and deed 
of trust as assigned, or all together, I have no hesitation in 
saying the contract was free from the taint ofusury. This o- 
pinion isbased on the reasons] gave inthe decision of the for- 
mer case, the most of whichapply equally tothis, and may be 
embraced by the general propositions, that at the time of 
entering into either contract, both parties acted on the 
conviction that a larger sum was due than the amount pro- 
mised for, or in satisfaction of the original debts; that there 
was not in either case any device or contrivance to evade 
the statute of usury; and that the law governing the demand 
had never been expounded tothe contrary; but so far as judi- 
cial decisions had gone, they had sanctioned the right toa 
greater amount than had been promised by either contract. 
The members ot the Court being at present unanimous 
on this point, I will more particularly notice only one 
branch of the argument, mainly relied on to prove this con- 
tract usurious. It is that usage or customs may and do 
prvail in many places, to receive extra premiums for the 
loan or advance of money, which premiums are currently 
believed by those concerned to be legal, and sanctioned by 
the course of trade; and where the parties are as uncon- 
cious of any violation of the statute, as they could possibly 
be in cases like the present; but which contracts are and 
have been adjudged usurious. In support of this position, 
cases are cited, in which, according to their custom, mer- 
chants and brokers have advanced money on agreements 
that the sums lent shall bear eight per cent interest, (or 
other legal rate,) and thata commission of, say two and 
a half per cent, shall also be paid for the advance. The 
substantial difference between cases of the description men- 
tioned and the present, cannot escape notice. In those, it 
was evidently known to the parties, that instead of eight 
per cent, tentand a half were to be given for the loan of the 
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money, and there was no other consideration. The cus- 
tom must have originated in a device, shift or contrivance, 
to evade the provisions of the statute; else the premiums 
vould have been stipulated in the simple form of ten anda 
half per cent for the use of the money; and that was the 
substanee of the contract. On this point the decisions of 
New-York are relied on; and with others, the case of Dun- 
ham v. Gould is found to sustain the doctrine; and of 
which I could have entertained no doubt. legal or vicious 
customs are to be abolished. The Court there held that 
the statuie applied ‘to any loan of money, wares, merchan- 
dize, or other thing whatever,” at more than the legal rate 
of interest, for the forbearance; that the parties appeared 
to have contracted for the purpose of raising money at a 
higher rate; and the fact, thatthe negotiation was in the 
form ofan exchange of notes, made no difference. “If that 
was the object of the parties. (and the jury have so found 
it,) then it wasa shift or contrivance to get rid of the statute 
ofusury; and such a shift or contrivance no Court of jus- 
tice can tolerate.’’ On the effect of the custom, the chan- 
cellor remarked, the custom of merchants is not applica- 
ble to such acase. It is not a matter of trade and com- 
meree, within the. meaning the law merehant. And if 
there were sucha local usage in New York, it would be 
null and void, and could not be set up as a cover or pre- 
text to trample down the law of the land. The money 
lenders throughout the country might as well set up any 
practice of their own, and then plead it in bar of the stat- 
ute.’ Ife admitted however, on the authority of several 
English decisions referred to, that a reasonable allowance 
beyond interest, for re-exchange and remittance of the 
moncy from a disianee, or for incidental expenses, or ex- 
tra trouble in the particular ease, and when there is no 
colour of usury, would stand on distiet principles. And on 
the authority of other decisions, 1 would add to the latter 
class, a reasonable commission for the risk of securityships. 
From this slight review of the ease cited, the want of anal- 
ogy between it and the present is most obvious. _ Here it 
isnot contended that any shilt, contrivance or evasion en- 
tered into the contract. 

Then for the reasons advanced, I must regard the com- 
plainant as one who had been discharged from liability by 
the alteration of the contract, and who was then contracting 
a fresh responsibility under an erroneous impression with 
respect to his prior obligation. 


77 


JULY 1829, 


Ellis 
Vs 


Bibb. 





a16 Johnson's 
R. 367. 








78 


JULY 1829. 


Ellis 
v. 
Bibb. 





CASES DETERMINED IN THE. 


5. The coneluding inquiry is, whether chancery is 
competent to afford relief ina case of this kind? Without 
entering into a particular examination of equity jurisdic- 
tion, I arrive confidently at the conclusion, that it is com- 
petent to relieve against the excess of the sum contracted; 
and that various considerations distinguish this ease from 
any formerly decided by this Court, which in the argu- 
ment have been supposed analogons. In this view, the al- 
teration of the terms of the original contract by the defen- 
dant, and consequent discharge of the complainant, i isa 
leading feature in the case. Justice and equity are strong- 
ly united in the prayer for relief against the mistakes in law, 
particularly on the question whether the complainant had 
been discharged from his former liability as security. A 
partial failure of consideration existed, and the principle 
has never been settled in this state whether in like cases 
common law is competent to afford relief; and chancery has 
often exercised the jurisdiction. I therefore, consider it 
a subject appropri: a within chancery jurisdiction, even 
after judgment at law. 

I think the application of the maxim ignorantia 
juris non excusal, may, on authority, be rejected from 
either side of this case, as before expressed. I deny its ap- 
plication to the defendant for the purpose of charging him 
with an usurious contract; and I also refuse its application, 
so far as it is supposed to forbid relief to the complainant 
against the excess of his contract beyond the consideration. 

I am therefore of opinion, and in the result a majority 
concur, that the deeree of the Circuit Court should be re- 
versed; and that adecree be rendered by this Court, en- 
joining the judgments at law, except for the balance actual- 
ly due on the original contract; to be ascertained accord- 
ing to the rule of computation as heretofore established, 
and herein declared; and that this relief be decreed at the 
cost of the complainant. 


By LIPSCOMB, C. J. This case differing in its 
features, ‘n my opinion, from any one of that gr eat class 
of cases arising under the act of 1818, and heretofore adju- 
dicated, commonly ealled the usury cases, in addition to 
what has been said with so much ability by my brother 
Saffold, I will briefly express my views on the several 
points presented. 

A statement on the facts of the case I need not repeat, 
but shall proceed to inquire, how much was recoverable on 
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the note given by Pettus to Bibb, to which note, the com- 
plainant was one ‘of the securities. The ncte was for three 
thousand dollars, payable six monthsafter date, to carry inter- 
est atfiv e per cent per month. By therule laid down by this 
Court in 1824, on the construction of the act of 1818, Bibb 
could reeover the amount of the note, with five per cent 
per month until its maturity, and then eight per cent per 
month, until paid. This construction, though dissented 
from by some of the Judges, and by ‘myself among others, 
at the time, has been acquiesced in by the Bench ever since, 
and I think Iam not now at liberty to call its correctness 
in question; the amount payable on the note by this rule of 
computing the interest, would be the amount of the legal 
liability of Ellis, according to his original undertaking as 
the security of Pettus. I Will now inquire if he has at any 
time been discharged from this legal liability, and in what 
way. The record shews, that subsequent to the maturity 
of the note, Bibb made an arrangement with Pettus, giv- 
ing him further time of pay ment, “and taking new security. 
If this new contract was founded ona good consideration, 
such as could be enforeed, and without the consent of Ellis, 
the security, that he was discharged thereby from all lia- 
bility, is a conclusion founded on principles of law, now 
too well established, to be doubted. The consideration for 
which time was given, seems to be free from all objection; 


‘it was on obtaining what Bibb conceived to be additional 


or better security; and until this contract for further time 
was violated, Bibb could not resort to the process of the 
law to enforee payment. The doctrine so clearly laid 
down in Fell on Collatteral Guarantees, and fully reeogni- 
zed by this Court, in Comegys and Pershouse v. Cox 


et al.@ is, that if the ereditor by a new contract with the @! 


principal, at any time lose the dominion of his debt, he 
thereby discharges the former securities. To discharge 
the security however, the subsequent contract must have 
been entered into without his assent. When a creditor 
undertakes to make a new contract with his debtor, who is 


- principal, it is his duty to inform the security of it, and ob- 


tain his asseni, if he wishes still to look to the security for 
the debt; if the security assents, it is easy to prove it; if 
he does not, it is difficult for the security to prove a nega- 
tive. It will therefore alw: ays be inferred that it wasmade 
without his assent, until the contrary is proven. It does 
not appear that Ellis gave his assent, to the new contract be- 
tween Bibb and Pettus, he was therefore discharged from 
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suLy 1929. all liability as his security. The complainant, Ellis, sub- 
/ sequently made a promise to Bibb, founded on the origin- 

_ a! consideration, and gave his notes. 

Bibb. It is a clear rule of law, that if a security who has been 
once discharged by the act of the creditor, makes a subse- 
quent promise to pay, with a full knowledge of all the facts 
that constituted his discharge, he is bound by such subse- 
queut promise; a promise, so made, revives the former ob- 
ligation. In this case it is not pretended but that Ellis 
was fully advised of the contract for giving further time; 
and he will not be permitied to say that he was ignorant 
that it had discharged him, and that his subsequent promise 
to pay, was in consequence of that ignorance. ‘This dan- 
gerous principle is not essentia lly invelved in the investi- 
gation of the case; but if it was, | would very promptly 
say far, far, be the time, when it should be acknowledged 
as law by the Supreme Tribunal of the State where my 
destiny and that of these most dear to me, had been fixed. 
Sucha principle would open a scene of litigation, fraud 
and confusion, to which the imagination could conceive no 
parallel, and hope could preseribe no limitation. I will 
say then, that Ellis was bound by his subsequent promise, 
and that it revived his former liability; but how far that 
liability extended, remains to be inquired. I lay it down as 
a sound rule of law, that the moral obligation of a security ° 
to discharge the contract of his principal, extends no farther | 
than his legal liability; this is an acknowledged rule in case 
of endorsors, and every other kind of securities; they are 
always held asbound in sfrie? juris, and not by a moral ob- 
ligation further than it is imposed on every one, to obey 
the law. If the holder of a bill does not use that diligence 
required by the law, he discharges the indorser; but if that 
indorser makes a subsequent promise, he revives the for- 
mer liability; if, however, he pays more than by law he 
was bound to pay, itis at his own peril, and he cannot have 
recourse on the acceptor or maker, for such excess. 

If Ellis, by his subsequent promise, revived his former 
liability, it was limited to it, and could not be extended be- 
yond it;and should he pay more than in strict law he was 
bound to pay, he could have no recourse on Pettus for the 
: excess. 

Ihave before said, that the moral obligation of a security 
extendsnot beyond his legal liability; if aprincipal had made 
a promise to pay more than could have been recovered at 
law, on his original contract, the subsequent promise would 
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most likely, be in conformity to the orginal intention of. 


the parties to the contract, and in him the moral’ and legal 
obligation would concur, and he would be bound to the 
performance. This argument cannot be applied to the secu- 
rity; he isnot supposed to be cognizant of the original consi- 
deration, nor of the inténtion of the parties to the eontract. 
This view of the different character of the obligations im- 
posed, distinguishes this case from Standifer v. M? Whor- 
ter. * The confirmation set up in that case was, that the 


subsequent promise had been made by the original party, 


and not by a’security. If Ellis had been principal and 
made the subsequent promise, it would have been analo- 
gous to the case above referred to; or if Pettus had made a 


subsequent note to Bibb, for a greater amount than could - 
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al Stewart's : 
R. 532, 


have been collected from him on the original note; and - 


Ellis had gone security on the last, they would both have - 


been held liable for the whole amount; on the ground, that 
it was a confirmation of the original undertaking. But if 
Ellis, a security, has given his own note for a greater 
amount than could have been collected. from his principal, 


the excess is not supported by a good consideration; and a. 


Court of Chancery ought to relieve him pro tanto:. A 
Court of law would have found some difficulty in scaling 
the contract, as it was only a part failure of consideration; 
the consideration was good, commensurate with the liabili- 
ty of Pettus; but that difficulty is not encountered in Chan- 


cery. Itis urged that the deed of trust from Pettus to.: 


Coleman for the benefit of Bibb, and tranferred by Bibb to 
Ellis at the time the subsequent promise was made, is of 
itself sufficient to support the promise as a valuable consi- 


deration. This argument would have had much force ina, 
Court of law, and would perhaps have been unanswerable; 
and this may be an additional reason why the complainant. 


should be heard in chancery in preference to driving him 
to his defence at law. A Court of law would have felt 
itself confined to the fact of the transfer of the deed‘at the 
time the subsequent promise of Ellis was made, and might 
have felt bound to call it a sufficient consideration in law 


to support the promise; but a Court of Chancery is not re-° 


strained to such narrow limits in its inquiry; it can probe 
the intention of the parties, and ascertain from the whole 
transaction, whether the note was given by Ellis in. pay- 
ment for the purchase of the deed from Bibb or not. No 
one can believe for a moment, after a full examination of 


the facts, that the deed was sold by Bibb to Ellis; it was. 
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JULY tase. only “ up by Bibb as‘a kind of forlorn security, out of 
a which Ellis: might possibly re-imburse himself for the mo- 
- néy he had paid for, Pettus, on the revival of the original 
Bibb. liability. The Chancellor could not possibly believe that 
————— _ Ellis made his subsequent promise in consideration of the 
assignment of this deed; andawhen it is recollected that the 
n named in that deed as sold and conveyed, had been 
at that time run to parts unknown, beyond the jurisdiction 
of the United States; the idea that Ellis should have bought 
them, knowing all the circumstances, is altogether prepos- 
terous; and not reconcileable with the ordinary motives of 
human action. I am of the opinion, that the deed of trust 
cannét be. held to be the consideration of Ellis’ promise, 
but that the prior liability was the moving consideration; 
and that consequently, Bibb cannot recover more from 
Bilis than he was originally bound for; and that Chancery 
should perpetually enjoin the excess. That the decree 
must be reversed and rendered at complainants cost. 


By JUDGE COLLIER. Leisure his not permitted 
me te bestow that reflection-which was desirable, upon the 
many questions brought to the view of the Court by the 
arguments, as well for the appellant asthe appellee. I shall 
therefore forbear an expression of opinion upon many of 
them, and content myself with considering such points as 
are deemed decisive ofthe case, uninfluenced by the ope- 
ration of others. 

{t would be a profitless expenditure of language to point 
out the vast multitude of cases in which Chancery interpo- 
ses its aid. . ‘The jurisdiction of that tribunal is extraordina- 
ry, and can only be invoked when Courts of law, by rea- 
son of their. manner and principles of procedure, cannot 
administer full, adequate and complete relief; or where if 
thiis mowers are adequate, the remedy is not well ascer- 

al wo. inPocc, erdifieult to be made available at law. It is enough 

V Vesey S31; toshe-y that :: «vould have been difficult for the appellant 

2Sira. 733. tohave defended himself at law; without instistuting an 
inquiry into the powers of sucha Court, predicated upon 
the facts whieh the records exhibits. 

Had the-appeliant have alledged in his defence at law 
against the action of the appellee, that the notes given by 
him to the appellee on the adjustment of his supposed lia- 
bility a8 the security of Pettus, were made without con- 
sideration, he would have been met with the transfer of 
the hote of his principal, and the deed securing its payment 
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to the appellee, as a consideration.for his notes; and he , SULY ites. 


would have found it difficult, if not impracticable, suecess- 
fully to have counteracted them: eyen supposing the pow- 
ers of the law Court adequate to an extension of the in- 
quiry in every shape the defence might assume. _ Besides, 
the weight of opinion being against a defence at law fora 
partial failure of consideration, unless he had have shewn an 
entire failure, which I am of opinion he could not have 
done, his defence at law would, most probably, not have 
been entertained. Without therefore expressing an opin- 
ion upon the legal questions presented by this topic of the 
argument, I have no hesitation in concluding that such 
defence was, to say the least, doubtful or difficult at law; 
and hence conclude that chancery should lend its ear. 
Iam next brought to consider the consideration for 
making thé appellants notes. Surely it was not the trans~ 
fer of the note and deed of Pettus by the appellee. The ap- 
pellee does not in his answer pretend that the moving cause 
with the appellantto make his notes, was that transfer. It 
is against the course of human dealing to suppose that he 
would have exchanged his own paper forthat of an individ- 
ual who had fled his country, leaying nothing from which 
his creditors could coerce a collection of their demands; 
an individual too, who had just given a striking manifes- 
tation of an indisposition to comply with his engagements; 
an individual who evinced a destitution of a correct sense 
of moral duty, by a failure to provide an indemnity for his 
security here, and had fixed his: residence in a country, 
where, if history isto. be accredited, justice then had no 
forum, and strict right few advocates. No, the true 
consideration of the appellants notes was a compromise of, 
his supposed liabijity to pay the note which he had before 
underwritten for™™ttus; and though an application of the 
principles of law,gas administered in such a Court, might 
consider the transfer of the note and deed of Pettus as a 
cousideration; chancery, without relaxing the rules of law 
which obtain there, can view the facts as they really exist, 
and administer jusiice upon a more enlarged system. In 
its comprehensive grasp it Jooks beyond the letter of the 
contract, to ascertain if practicable, as the most unerring 
rule by which acorreet understanding may be attained, the 
true state of fact, and the intention of the parties. Wiat 
are the facts? The appellee held a note on Wiliiam Pettus 
and Freeman Pettus, and the appellant as his security; in 
March, 1821, he gave day to the principal, on his making 
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a conveyance of nal property, in trust, for its payment 
twelve months thereafter. This arrangement between the 
appellee and the principal debtor, was made without the 
assent of the appellant. Some few months afterwards, 
when be was advised by the appellee of the arrangement, he 
seemed to be pleased, said his responsibility was diminish- 
ed, but did not further consent or object to a continuance 


“of his liability; about six months after this advice to the ap- 
‘peliant, his prircipal left this State, taking with him to Tex- 


aComegys & 
Pershonse v. 
Coxé&Harris. 
1 Stewart's 
R. 262. 


McLemore v. 
Powell. 


12 Wheaton. 





as, one of the Mexican States, the property conveyed for 
the security of the debt;and there, he himself has since re- 
sided. So soon as these latter facts were known to the ap- 
pellee, he endeavoured to adjust with the appellant the 
note of his principal; and as an inducementto him to renew 
or acknowledge his liability, agreed to remit. a portion of 
theexcessive interest; and upon perfecting the compromise, 
did actually make such remission. 

I am of opinion, that the indulgence given by the appel- 
lee to Pettus, discharged the appellant from all liability as 
his security; that the giving of time wasa new contract, 
to which he was not a party, and therefore could not be ob- 
liged for its performance by Pettus. That the liability 
even of the principal himself on the original contract, was 
merged in the contract giving further time,or the remedy 
upon it thereby suspended until the expiration of the time 
fixed for its: payment by the modified contract. As the 
appellee voluntarily renounced, without the appellants 
consent previously or simultaneously given, the right 
to coerce payment of the note from his principal fora 
time, it must, as it respects the security, be gone forever.4 

To determine otherwise, would be to create a liability 
without the consent ofhim on whom iis imposed. I say 
to create a liability, for as it has been said, the pre-existing 
liability was entirely extinguished by thie act of the appel- 
lee; and this rule is founded upon wise reasons. Ifthe cred- 
itor were to permit the contract first entered into to remain 
unsuspended in its force, he might perhaps, before the day 
when the modified contract was to be performed, obtain a 
compliance with the original, either with or without a re- 
sort to legal coercion; or if the creditor was about leaving 
the country, he might cause process tobe executed, which 
would insure the amenability of his person, and conse- 
quently his property. On this point it is needless to go 
more into detail, the case of Comegys and Pershouse v- 
Coz and Harris, is considered as decisive. 











—_ J 


= Y ~~ ' 


ai) i A. Ao Ae, 2 eee ee 


.. Wwae~e we S. 





SUPREME COURT OF ALABAMA. 


The appellant being discharged by the indulgence to, 


Pettus, what consideration was there for his notes to the 
appellee? If Pettus had removed himself and property 
beyond the reach of legal process without an effort on the 
part of the appellee to restrain him, the appellant would 
have been under no moral obligation to indemnify him to 
the extent of his original liability. This I say would have 
been the case, if this feature of the cause could be divested 
of all other circumstances calculated to exercise an influence 
on it; but the circumstance of the appellants not objecting, 
but rather professing, when advised by the appellee, to be 
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pleased with the agreement with Pettus, though not.con-_ 


stituting a promise in itself, because too equivocal in its 
import, is from the sense in which the appellee must have 
understood it, to be considered as imposing amoral obliga- 
tion upgn him, to the extent of his original liability ; and the 
notes executed by him to the appellee upon the compro- 
mise are, pro tanto, recoverable. 

Asecurity unless discharged inthe manner mentioned, or 
in some other way, is to be considered as continuing under 
a moral obligation to pay the debt of his principal; but this 
obligation only extends to perform the contract so far as his 
principal and himself were responsible upon it. The un- 
dertaking of the security is, that his principal shall perform 
his contract according to law. This Court having decided in 
June 1824, in the case of Henry and Winston v. Thomp- 
son, that on such a note as the one underwritten by the ap- 
pellant, the excessive interest was only recoverable upto 
its maturity, and that after that time, it drew the statute 
rate; I am of opinion that the appellant’s liability should 
be graduated by that rule. 

I take pleasure in remarking, that this cause has been 
argued withedistinguished ability; but while with the ut- 
most sincerity, I make this declaration, I must be per- 
mitted to say, that many of the conclusions of the learned 
counsel for the appellee werefounded on false hypothesis, 
and generated by a neglect to distinguish between the case 
of a principal and his security. 

I concur in the conclusion of the opinion of the Court, 
but express no opinion on any point not embraced by this 
opinion. 

Decree reversed and rendered. 

Judge Crensuaw presided below and did not sit 

SHorTripvGe and Gay sr, for plaintiff in error. 


Horxins and M‘Cuvne, for defendant. 
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Rozinson v: Raperye and Sirs, survivors, &e. 


1. The answer ofa garnishee in attachment is to be taken as strictly true; 
~ and ifadeed is ap iti$ to be comsidered as genuine; unless the an- 
swer be traversed. 

A deed of assignment by a debtor of all his effects for the benefit of allhie 
creditors, is not void on account of the debts and property not being par. 
ticularly described and specified. - 

3. Such deed will be operative against an attaching creditor here, though 
made in New-York. 
4. A débtor has a full right to prefer some creditors to the exclusion of others, 
‘and may lawfully stipulate that those who accept the property conveyed 
shall release him; the contract, being voluntary. 
&. The insolvency of the debtor does not vary these rules; no bankrupt law 
being here in existence. ~ 


‘Or the 4th of June 1824, Franklin Robinson sued out 
an original attachment against Daniel Rapelye and Williar. 
Smith, as surviving partners of the late firm of Lawrence, 
Rapelye, & Co. of New York, (John T. Lawrence having 
previously «lied,) to recover $2213 58, which he claimed 
of said firm as balance of an account current. The attach- 
ment was returned to the Fall term of Marengo Circuit 
Court. The sheriff returued that there was no property of 
the defendants in his county to be found, but that he had 
on the 14th July, 1824, attached the amount in the hands of 
the firm of Glover, Gaines, & Co. and of the firm of Glover 
& Gaines; and thathe hadsummoned them to appear and an- 
swer as garnishees what they were indebted to the defen- 
dants in the attachment. A duplicate writ of attachment 
was issued to Greene county, and Thomas H. Herndon of 
said county appeared asa garnishee. 

At March Term, 1825, Glover, Gaines, & Co. filed their 
answer as garnishees; in which among other matters they 
stated, that they were indebted to the late firm of Lawrence 
Rapelye & Co. in the sum of $605 63 due by-open account; 
but further stated that before the attachment was sued out 
by the-plaintiff “they were notified by letter from ‘Thomas 
Lawrence and others, representing themselves to be the as- 
signees of Lawrence, Rapelye, & Co. of the failure of 
said Lawrence Rapelye, & Co. and that the debts and 
effects of said Lawrence, Rapelye, & Co. had been assign- 
ed to them forthe benefit of their creditors, which said 
assignment is hereunto annexed.” (See copy in note A.) 


{A.) Copy of the deed of assignmentand accompanying certificates ofprebate, ie: 
L 8.) United States of America, State of New York. By this 
Public intrument be it known te all whom the same doth or may 
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At March Term, 1827, Thomas H. Herndon filed his Je 


answer as garnishee, stating that he was the agent of sever- 
al creditors to collect debts due from the firm of I. & T. 
Crowell; that he had been authorized by all the creditors 





concern, that I, Augustus Floyd, a Public Notary, in and for the 
State of New York, by letters patent under the great seal of said 
State, duly commissioned and sworn; and in and by the said letters 
patent, invested “with full power and authority to attest deeds, 
wills, testaments, codicils, agreements, and other instruments in 
writing, and to administer any oath or oaths, to any person or per- 
sons;” do hereby certify, that the annexed is a true copy of a cer- 
tain original indenture of assignment produced before’ me, and 
duly proven before Robert L. Wilson Esquire, a commissioner for 
that purpose appointed; and I do turther certify, that the certifi- 
cates of the proof of the said indenture of assignment, on the said 
Indenture endorsed, (of which said certificates copies are hereunto 
annexed, ) are the true and proper certificates of the said Robert 
L. Wilson, and that the said Robert L. Wilson is a commissioner 
duly appointed according to law, to take the pot and acknowl- 
edgement of deeds &c. and that his said certificates ought to have 
full faith and credit, and that all decds and instruments in writing 
by him certified to be proven as aforesaid, are entitled tobe read 
in all Courts of Justice. Whereof an attestation being required, 
I have granted this under my notarial firm and seal. Done atthe 
city of New York in the said State of New York, the seventh day 
of April in the year of our Lord one thousand eight hundred ane 
twenty-four, Jn Przemissorem Fidem. 
: AUGUSTUS FLOYD, Public Notary, 


Indenture of assignment. 


This Indenture, made this sixth day of August in the year of 
cur Lord one thousand eight hundred and twenty-three; between 
John T. Lawrence, Daniel Rapelye, and William R. Smith of the 
City of New-York, merchants, composing the mercantile house, 
or firm of Lawrence Rapelye and company, of the first part; Peter 
Remson, Thomas Lawrence, and Benjamin Smith of the same city 
merchants, of the second part; and the several other persons 
whose hands and seals are hereunto subscribed and affixed, credi- 
torsof the said Lawrence, Rapelye and Company of the third 
part, witnesseth; that the said parties of the first part, for and in 
consideration of the sum of one dollar, lawful money of the United 
States of America, to them in hand paid at or before the ensealing 
and delivery of these presents, the receipt whereof is hereby ac- 
knowledged, and for other considerations, have bargained, sold, 
aliened, released and confirmed, and by these presents do bargain, 
sell, alien, release and confirm unto the said parties of the second 
part, and to their heirs and assigns, all and singular the lands, 
tenements, and hereditaments belonging to the said parties of the 
first part, jointly, situate in the State of Georgia, or in the State 
of Alabama; and the reversion and reversions, remainder and re= 
mainders, rents issues and profits thereof, and alithe right, title, 
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among whom were Lawrence, Rapelye, & Co. to compound 


fe with the said Crowell’s for a gross sum, subject to distribu- 


tion-amorg them in proportion to ‘their demands; that he 
had done so, and received debts and notes payable to him 





estate, property, interest, claint and demand whatsoever, both in 
law and equity, of them the said parties of the first part, of, in 
and to the same, with the appurtenances; to have and to hold the 
same and every part and parcel thereof with the appurtenances, 
unto the said parties of the second part, their heirs and assigns 
forever, as joint tenants,,and not.as tenants in common; and all 
deeds, evidences, and writings concerning or touching the same: 
In trust nevertheless, and to and for the uses and purposes herein- 
after mentioned. 

And this Indenture further witnesseth; that for the aforesaid con- 
siderations, the said partiesof the first part, have bargained, sold, 
assigned, transferred and set over, and by these presents do bargain, 
sell, assign, transfer and set over unto the said parties of the se- 
cond part, their executors, administrators and assigns, all and 
singular the goods, wares and merchandize, bills, bonds, notes, and 
other securities for money, debts, moneys, stock in trade, chattels 
and personal estate and effects whatsoever, and wheresoever, which 
the said parties of the first part are jointly possessed of or interested 
in, or entitled to as partners of the said mercantile house or firm 
of Lawrence, Rapelye and Company, and not otherwise; together 
with all Books of account, vouchers and other papers in any wise 
concerning the same; and all theestate, right, title, interest, claim 
and demand whatsoever of the said parties of the first part, of in 
and tothe same. ‘To have and tohold the same to the said par- 
ties of the second part, and the survivors and survivor of them, 
and their or his assigns, and to the executors and administrators of 
such.survivor for ever: In trust nevertheless, and to and for the 
uses and purposes hereinafter mentioned. ‘That is to say, upon 
the trust, with all convenient speed, to sell and dispose of and 

. convey, all the said real and persona] estate and property hereby 
conveyed and assigned, at such prices, and on such terms as the 
said parties of the second part, or the survivors or survivor of them, 

or the executors or administrators of such survivor, may deem 
expedient; and to collect in the discretion of the said parties of 
the second part, the survivors or survivor of them, or the execu- 
tors or administrators of such survivor, the said debts, or sums of 
money, and all other the premises hereby assigned: And out of 
the trust moneys which shall come into their or his .hands, or the 
hands of either of them therefrom, in the first place to retain and 
re-imburse themselves ali costs charges and expenses whatsoever, 
which they respectively shall or may sustain, expend or be put 
to, in preparing these presents, or in and about the execution of the 
trusts hereby reposed in them, or otherwise relating thereto: 
And in the second place, out the residue of the said trust moneys, 
from time to’'time as the same shall be received in sufficient sums, 
for distribution, to pay and satisfy fari fassu, and without pre- 
erence or priority, to Samuel Clarke, of Augusta, in the State of 
Georgia, the sum ofthree hundred dollars due for rent &c; and 
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in his own name but for their account; that he had in his 
hands $1824 82 as the share due to Lawrence Rapelye 
& Co. or theirassignees, outof said fund, subject to a deduc- 
tion of about $200, for his services and expenses of col- 





to such of the several persons, or mercantile firm’, named in the 
schedule hereunto annexed marked A, as within thirty days from 
the date hereof shall execute these presents, the several debts 
and responsibilities or engagements referred to in the said schedule 
A, not exceeding the amounts set opposite their respective names 
in the said schedule, which the said parties of the first part now 
owe to the said persons or mercantile firms, or which the said per- 
sons or mercantile firms respectively may hereafter pay and dis- 
charge: and also to pay and satisfy in like manner any interest 
that has accrued, or may accrue on the same amounts or any. part 
thereof: and in the third place, out of the residue of the said 
trust moneys, after the aforementioned payment of principal and 
interest, to pay and satisfy as far as the said residue may suffice, 
fari fpassu, and without preference or priority, to such of the cre- 
ditors of the said parties of the first part named or referred toin 
the schedule of debts hereunto annexed, marked B, as shall with- 
in two months from the date hereof execute these presents, the 
sums mentioned in the said schedule B, opposite the names of the 
said creditors; and all interest due orto grow duethereon. And 
in the fourth place, after the payment and satisfaction of the said 
debts last referred to, and the interest thereon as aforesaid; then 
out of the residue of the said trust moneys to pay, satisfy and dis- 
charge all other debts and responsibilities uot herein before pro- 
vided for, due and owing from the said parties of the first part, 
or which shall become payable hereafter to such creditors of the 
said parties of the first part, jointly and not severally, as shall with- 
in four months from the date of these presents have executed 
the same, towards satisfaction of their respective debts proportion- 
ably, so far as said residue will extend to satisfy the same. Pro- 
vided nevertheless, and it is hereby agreed and declared, that the" 
said parties of the second part may employ such clerks and agents, 
to aid them in the execution of the said trust, and at such rate of 
compensation as the said parties of the second part, the survivors 
orsurvivor of them, or the executors or administrators of such 
survivor may deem proper; and that the said parties of the second 
part, the survivors or survivor of them, shall be allowed a reason- 
able commission for their services in the execution of the trust 
hereby reposed in them, on the said trust proceeds after deduc- 


. ting the costs and expenses accruing thereon; which commissivn 


may be retained out of any part of the said trust proceeds, any 
thing herein before mentioned to the contrary thereof not withstand- 
ing: and it is further declared, that the purchaser or purchasers 
of the said trust property, or of any part thereof, shall not be in 
any wise answerable for the loss, non application, or misapplica- 
tion of the purchase moneys, or any part thereof, by the said par- 
ties of the second part, the survivors or survivor of them, or the 
heirs, executors or administrators of such survivor; and that tne 
said parties of the second part, the survivors, or survivor of them, 
12 
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lection. That in the year 1823, and previous to being 
garnisheed in this case, he received while in New York, a 
written notice that the interest of Lawrence Rapelye & Co. 
had been assigned to Thomas Lawrence, for himself, Peter 





and the executors or administrators, or heirs of such survivor, 
shall be charged, and chargeable, each respectively for his 
ewn acts and defaults only, and not for the acts and defaults of the 
other, or others; and that neither nor any of them shall be charg- 
ed with or for any sum or sums of money, other than what shail 
actually come to his or their hands by virtue of these presents, 
nor with any loss that shall happen, touching or concerning the 
aforesaid trust estate, or any part thereof, without his or their re- 
spective wilful default. And the better to enable the said par- 
ties of the second part to execute the said trusts, the said parties 
of the first part, have hereby constituted and appointed the said 
parties of the second part, the survivors and survivor of them, and 
the executors and administrators of such survivor, to be the true 
and lawful attorneys and attorney of the said parties of the first 
part, irrevocable, in the names, place and stead of the said par- 
ties of the first part, or any or either of them, but for the uses and 

ur poses aforesaid, to ask, demand, sue for, recover and receive 
on the several debtors of the said parties of the first part, or 
any other person or persons having any of the said bargained and 
assigned premises in his or their possession, or custody, all and 
singular the goods, waresand merchandize, debts, accounts, sums 
of money, and other the premises hereby assigned, or mentioned, 
or intended so to be; and on receipt thereof, to make, seal and de- 
liver in the names of the said parties of the first part, or any or 
either of them, good and sufficient acquittances and discharges 
therefor; and to take any legal means for the recovery thereof; 
and to make any composition or agreement respecting the same, 
or any part thereof by arbitration or otherwise, as they may deem 

roper; and to do all other act and acts touching the premises, as 

ully inevery respect, as the said parties of the firs: part, or any 
or either of them could do if personally present; and one or more 
attorneys under the said parties of the sccond part, the survivors 
or survivor of them or the executors or administrators of such 
survivor for the purposes aforesaid, or any of them, to make and 
substitute and.at pleasure revoke: and the said pariics of the se- 
cond and third :parts, in consideration of the preiises, and of one 
dollar to. cach of them in hand paid by the said parties cf the first 
part, at and before the ensealing and delivery cf these presents, 
do hereby for themselves respectively, and for their sevemal and 


‘respective partners, heirs, executors and administrators, remise, 


release, and for ever quit claim unto the said parties of the first 
part, and each of them, their and each cf their heirs, executors 
and administrators, and every of them, all and all manner ot ac- 
tions, cause and causes of action, suits, debts, bonds, bilis, notes, 
accounts, Claims and demands whatsoever, both at law andin equi- 
ty, which against the said parties of the first part, jointly they 
the said parties of the second and third parts, or any or either 
of them ever had, or are now entitled to for or by reason cr 
mcans of any act, matter, cause or thing whatsoever, from 
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Remson and Benjamin Smith, requiring him not to pay to 
any other person than one of those mentioned, the moneys ~ 
which he then had, or might afterwards receive on account 
of said firm, unless authority was produced from them. He 





from the beginning of the world tothe day of the date hereof. 
This assignment and the trusts, and matters therein contained, 
and the rights, estate and interest thereby secured excepted. In 
witness whereof the said parties have hereunto set their hands 
and seals, the day and year first herein written. 

Memorandum. {tis expressly declared to be the meaning and 
intent of the foregoing presents, thatthe release and quit claim 
contained therein, and thereby made to the said parties of the 
first part, shall not be construed or taken to operate upon or ex- 
tend to any promissory note or notes, or bill or bills of exchange 
which have been made payable or indorsed to, or have come into 
the hands of any person or persons, or mercantile firm, (who shall 
execute these presents) as agents or attorneys for others, and have 
been indorsed or negotiated, or transferred by the said agents or 
attorneys, or any of them; but the liability ot the said parties of 
the first part, and each and every of them on the said notes or bills 
of exchange respectively, to the true owners thereof, and to the 
several parties thereto, shall remain wholly unaffected and unim- 
paired; notwithstanding the execution of the foregoing presents by 
such agent or agents, any thing in the said assignnient, or forego- 
ing presents contained, tothe contrary notwithstanding. 


Sealed and delivered (Signed) Jno. T. Lawrence, [sce 
in the presence of 

Maria J. L uerence, 
T'homgs Lawrence, 

By Daniel Rapelye and William R. 
Smith in tlie presence of 
8S. P. Gregory. Jeromus Rapelye. 


Daniel Rapelye, seal 
Wn. R. Smith, seal 


Thos. Lawrence, seal] Ase 
Benj. Smith, seal] sign- 
seal} ees. 





Witnesses to the signatures 
of the assignees 

Pierce V. C. Miller, 

Samuel A. Miller 


Sept. 2, 1823. 
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Henry Thomas $11,432 02 [seal] 
Benj. Smith, transacting bu- 
siness under the firm of 


Dunton & Smith, sea. 
Thomas Lawrence, se 
John F. Lawrence, sea 
Thomas G, Casey, se! 


Abraham Riker, transacting 
business under the firm of 
Abraham Riker, & Co. sea 





John Penfold, sea. 
Wm. Penfold, sea 
George Sharp, $e 
James N. Tuttle, Fr 
Thomas Tileston. seal 
John Herriman, seal 
Egbert Davis, seal 
ihe Wells, 8 


Thomas Van Acemem, 8 
Parish Holbrook, & Co. by 
Hy. Parish, for $1116 36-100 
in the first class. 
David J. Boyd & Co. by 
David J. Boyd, i 
Payne Spoflord, ee. 
Peter Remeon, 


Of 
JULY 1829, 
Robinson 


v. 
Rapelye and 
mith. 
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yoy further stated, that about two thirds of the amount then in 


hand had been collected since he was garnisheed; and that 
there would be, when collected, afurther fund liable to dis- 


Repelyes and tribution in the same manner as the fund now in hand. 





eee «= Sept. 9, 1823. Samuel Hickok, trea 
“ 1 “ 


Caleb Hopkins, seal} 
Witneses to the signatures of 

Benjamin Smith, Thomas Law- 

rence, Thomas G. Casey, John 

F. Lawrence, Abraham Riker, 

John Penfold, Wm. Penfold. 


Schedule A,of creditors, debts and responsibilities or engagement, 
referred to in the annexed assignment, 


T. & J. F. Lawrence & Co, for exchanged 


er, $26462 
P*Do. for endorsements of notes, 5451 91 
§$——31,913 91 
Henry Thomas for exchanged paper, 11,431 00 
Dunton & Smith for ditto, 10,124 00 
Herriman & Davis for ditto, 5001 00 
J. & L. Van Antwerp for ditto, 2600 00 
Abraham Riker, & Co, for ditto, 4627 39 
J. & W., Penfold for ditto, $4571 62 
Do, for money collected, 219 85 
a 4791 47 
Peter Remson for endorsements in the 
name of Peter Remson & Co. $47100 00 
Peter Remson for bonds to the Custom 
House, 1310 00- 
Do, assecurity to the Bennet estate, 5000 00 
Do, for money kent by him, 2000 00 
en 55410 
David Boyd & Co. for money collected, 231 66 
Spofford, Tilliston & Co, for ditto $441 75 
and $453 70, 895 45 
Sharp & Tuttle for ditto, 567 23 
Parish, Holbrook, & Co, for ditto, 1116 36 
John Wells for Stock of the Pacific Insu- 
rance Company transferred by him, 
and pledged or appropriated for debts 
of Lawrence, Rapelye & Co. 16,000 00 
Rapelye, Bennet & Co, for money collected, 1000 00 





$145,709 47 
. JOHN T. LAWRENCE. 
Schedule B. of creditors and debts referred to in the annexed as- 
signment, 
Adrian Van Sinderen, $8203 30 


Estate of Richard Lawrence, 9046 79 
Simon Remeon, 5613 OF 
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The assignees of Lawrence Rapelye & Co. appeared by , JULY 1920. 


their counsel; and due notice by publication having been 
given to the deféndants in the attachment, and they failing 


Robinson 
v. 


to appear, the plaintiff, at March term, 1827, moved the Ragelye and 





Adrian Van Sinderen and William Law- : 
rence, Guardians of Richard Lawrence 
and Isaac Lawrence, sons of Richard 





Lawrence, deceased. $493 11 
William Lawrence, 1829 22 
Thomas R. Lawrence, 3678 26 
Ulpian Van Sinderen, 4558 49 
E. A. Underhill, 100 
Caleb Hopkins, 1187 05 
Estate of Gillespie and Campbell, 1613 25 
Creditors of Russell, & Co, 1864 62 
Samuel Hickok, 1224 21 

$49,411.27 
INO. T. LAWRENCE. : 
STATE OF New-York, _ 
City and County of New-York, 5 


On this thirtieth day of December, in the year of our Lord one 
thousand eight hundred and twenty-three, before me Robert'L. 
Wilson, a commissioner in and for the City and County of New- 
York, duly authorised to take the proof and acknowledgement of 
Deeds, &c. personally came and appeared Scth P. Gregory of the 
said city, (tome known, ) who being by me duly sworn according to 
law, on his oath did say, that he was present and did see Daniel 
Rapelye and William R. Smith, known to him to be the same 
persons described in, and who exccuted the within indenture of 
assignment, duly execute the same, for thé uses and purposes 
therein contained; and that he the said Seth P. Gregory, together 
with Jeromus Rapelye, became subscribing witness to such exe- 
cution. All which being to me satisfactory proof of the due exe- 
cution of the said Indenture of assignment by the said Daniel 
Rapelye and William R. Smith, and there appearing no other 
material erasures or interlineations therein, except those noted 
I do allow the same to be recorded. 

(Signed) ROBERT L. WILSON, Commissioner, &c. 


, STATE oF Néw-York, 
City and County of New-York. : - 

On this thirty-first day of December, in the year ot our Lord one 
thousand eight hundred and twenty three, before me Robert L. Wil- 
son a Commissioner in and forthe city and county of New-York, 
duly authorised to take the proof and acknowledgement of Deeds, 
&c. personaliy came and appeared Maria J. Lawrence,of the said 
city (to me known,) who being by me duly sworn according to 


law, ori her oath did say, that she was present and did see John . 


T. Lawrence, known to her to be the same person described in, 
and who executed the within indenture of assignment, duly exe- 
cute the same, for the uses and purposes therein contained; and 
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Coutt for judgment by default against the defendants, and 
also for judgment against the garnishees on their statements 
filed. But the Court, being of opinion that the deed of as 
signment referred to and produced, and the notice thereof 
given by the assignees, protected the debts in the hands of 
the garnishees, overruled said motions, discharged the gar- 
— and rendered judgment for costs against the plain- 
tiff, 

Robinson, assigned the judgment of the Court below for 
error, alleging several reasons why it should be reversed. 


Van ve Graarf, for the plaintiff in error. Our attach- 
ment was levied on choses2n action of the assignors, not 
assignable, either by the principles and policy of our own 
laws, or by those of New York. Consequently, the legal 
interest in the rights and credits attached still remained in 
the defendants, after the assignment; and at dav, the gar- 
nisheés must be regarded as the debtors of the defendants, 
up to the time of the levy of our attachment. A Court of 
law. merely, cannot, without invading the province and 
peculiar jurisdiction of a Court of Chancery, take notice of 
the assignment of balances due upon mere open running ac- 
counts; and the assignor to whom such balances are due, is 
regarded, at law, as the creditor, after the assignment: 


otherwise, surely, in an action by the assignee of a chose - 


in action, not negotiable, the defendant would not be per- 
mitted to set off a demand due to him from the legal plain- 
tiff; but this, the defendant would in all cases be allowed to 
do; and he would thereby in effect defeat the assignment, 
to satisfy a debt due from the assignor. 

This deed of assignment was made in New York. It 
transfers the whole estate of the assignors in Alabama, real 
and personal, to the assignees: the very property upon 





that she the said Maria J. Lawrence became a subscribing witness 
to such execution. All of which being tome satisfactory proof ot 
the due executior: of the said Indenture of assignment by the said 
John T. Lawrence, and there appearing no material erasures or 
interlineations therein, except those noted, I doallow the same 
to be recorded, ' 
(Signed) ROBERT L. WILSON, Commissioner, ic. 
Recorded in the Office of Register in and for the city and county 
of New-York in Lib. 172 of Conveyances, page 309, on the 31st 
day of December, 1823, at half past one o’clock, P.M. Exam- 
examined by - JAS. W. LENT, Register. 
Endorsed Lawrence, Rapelye, & Co, to Peter Remson and 


others, A true Copy. 
AUG’S FLOYD, Pudlie Notary. 
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which, principally, their credit was acquired and sustained 
here. Its object is‘also to prefer New York creditors, to 
the exclusion of creditors elsewhere. Now although our 
Courts perhaps would not. hesitate to carry into effect the 
provisions of this deed, as to all persons who are parties to 
it, they would surely not be required to enforce its provis- 
ions against our own citizens, not parties to it. The legal 
right of an insolvent debtor to prefer a particular creditor, 
or classof creditors, is not disputed; but the mode in which 
this right is attempted to be exercised, ought to be unex- 
ceptionable. It ought to be with the knowledge and con- 
sent of the creditor intended to be preferred; a direct as- 
signment of specific property to pay a specific debt or debts; 
and it should be done without incurring unnecessary and 
heavy expenses and charges upon the debtor’s estate. But 
this deed was executed by the assignor without the knowl- 
edge or consent of even the preferred creditors; and their 
number and the amount of their demands, as well as the 
value of the property transferred, is wholly unspecified. 
The expenses which must necessarily be incurred in effec- 
tuating the provisions of the deed, cannot but be very 


_ large; the funds consequently which ought to be exclu- 


sively appropriated to the payment of the debts of the de- 
fendants, are unnecessarily diminished and wasted away. 

This assignment being a contract made in New York, 
between citizens of New York, our Courts will lend their 
aid to effectuate its provisions, as against any person what- 
ever, only from the principles of comity. Woild it not 
be carrying the principle too far, to support the deed against, 
and to the ruin of our citizens? Lord Mansfield, in the 
cease of Le Chevalier, assignee of Dormer v. Lynch, 
seems to have been careful in the choice of histerms. He 
says ‘‘In Scotland, they permit assignees of a bankrupt in 
England to sue for money owing to the bankrupt in Scot- 
land; butonly where their own citizens would not bethereby 
exposed to unjust injury.”” Mansfield further observes, 
that ithas been determined at the cockpit, that bills by 
English assignees may be maintained in the plantations 
upon demands due to the hankrupt’sestate. But ifin the 
mean time, after the banKruptcy, and before payment to 
the assignees, money owing to the bankrupt out of Eng- 
land is attached, bona fide, by regular process, according 
to the law of the place, the assignees in such case cannot 
recover the debt.”? By the law&of Scotland, all effects 
of a foreign bankrupt, situated in ‘Scotland, are secured for 
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the benefit of Scottish creditors; and in turn, they will not 
in England, perniit a Scottish creditor to come in under 
the assignment for a share of the bankrupt’s estate, unless 
their priorities at home be relinquished. ' That an assign- 
ment under the bankrupt laws of a foreign State, would not 
besupported here against our own attaching creditors, cah- 
not at this day be controverted upon principle-or author- 
ity. ° 
One: objection to, voluntary: assignments like this, is, 
that they may be used in aid of foreign bankrupt laws, and 
ifenforeed here against-our own creditors, every foreign 
bankrupt may establish and dictate to our citizens, an in- 
dividual bankrupt . law of his owh.*’ Support. this assign- 
ment against our attaching creditors, and you send our own 
citizens abroad to collect their debts: you permit interest- 
ed foreign merchants to change the party liable, and no 
summary mode of redress against fraudulent assignees ex- 
ists in such cases, as in cases of bankruptcy. Nor can it 
be expected, in general, that such voluntary assignments, 
where the assignees are chosen’ by the bankrupt himself, 
will be conducted with,the* same propriety and justice, as 
assignments under the foreign. bankrupt laws. It would 
consequently be more dangerous for our Courts to sustain 
voluntary assignments like the present, than to adopt and 
enforce the bankrupt laws. of foreign States. Voluntary 
assignmentsin England of the character of the one now under 
consideration, are void, because they operate against the poli- 
cy of the bankrupt laws.. They should be held void here, 
when madeabroad, because they operate against the policy of 
our attachment laws, which allow a citizen to attach the 
effects here, of a non resident, to satisfy his demands. 
The deed ofassignment itselfis void and fraudulent as 
to creditors. -An assignment made ofall the effects of the 
assignor is fraudulent if it reserves a trust to the assignor. 
Now the assignment in question contains a trust for the 
benefit of the assignors; the eilects assigned, are according 
to the deed of assignment, to be appropriated to the pay 
ment of such-creditors as shall sign the deed, release, &c. 
in certain periods mentioned. No creditors who do not 
make themselves parties to tlie ted and release, are to be 
paid any thing. Now suppose~ no creditor chooses to ac- 
cept the terms offered in such an assignment, or only a few, 


‘ upon a secret understanding, and whose debts would con- 


sume but a small share ef the. property assigned, I would 
ask if the property assignted, or the surplus, would not be 
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held by the assignees for the use of the assignors? If an 
oars te like the present could be supported, it would 
be easy to place property out of the reach of creditors; only 
assign your eflects to a pliant trustee, upon an agreement 
with all your creditors except the one intended to be 
flecced, that they wiil not become parties to the deed, and 
then, if the terms prescribed in the deed be so unreasonable 
that the intended victim will not accept them, the proper- 
ty assigned, no matter where it may be situated, is effectu- 
ally put beyond his reach. 

The proof of the execution of the instrument is insufi- 
cient to authorize this Court to recognize it; the making, 

sealing and delivery of the deed, is not established aceord- 
ing to the rules of law. 

Hirencock and Exxiort, for the defendants in error, 
argued that the deed of assignment was not void or fraud- 
leat in law, and that a debter could legally prefer one cre- 
ditor io another: that wherever, accordi ing to the English 
authorities, assignments not fraudulent in point of “fact 
have been set aside, in consequence of the preference giv- 
en by the debtor in embarrassed or insolvent cireumstan- 
ces, to a particular creditor or creditors, it was in cases in 
which their Courts invariably assumed the position that 
the assignment wes executed contrary to the spirit of, or 
in contravention of the provisions of the bankrupt law of 
England: that issues not having been tendered to contro- 
vert the shewing made, or the facts stated in the answer of 
the garnishees, that all the facts stated in the answer were 
to be taken as true,¢ and that therefore the plaintiffs were 
precluded from contending that the parties were under any 
legal disability, or that the deed was not duly executed, 
or that it was not supported by adequate consideration, or 
ina word, that it was fraudulent; because the answer was 
not traversed. They further argued, that no judgment 
could be rendered against the garnishees, nor against the 
dctendants in attachment, because, unless the garnishees 
were Hable, the process of attachment being a proceeding 
tn rem, there was nothing subject to the attachment upon 
which a porns could be legally predicated :¢ and that 
therefore, the judgment should be affirmed. 


Key, in conelusion. 


The cause was argued at the Juiy term, 1828, of the 
Court, and held under advisement, and after 2 second argu- 
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ment at this term, the opinion of the majority of the Court 
was delivered 


By JUDGE COLLIER. On the answers of the gar- 
nishees, the plaintifls moved the Court below for a judg- 
ment against them; which motion was overruled, and a 
judgment rendered by which they were discharged. The 
correctness of which judgment is now assigned for error, 
In determining this ques iion, two points are presented: 
1. The legality of the deed which aeccompe2nies the answer 
of Messrs G. G. & Co. 2. The extent and eilect of its op- 
erations. 

The counsel of the piainiitt insists, that the deed cannot 
be recognized as valid, and that itis a fraud in law upon 
the creditors of the assignors who have noi executed it, for 
these causes: 

Ist. Because there is no proo of of exceution by the as- 
signors, trusices, or any of the creditors, nor of the delivery 
of the property conveyed 

2d. Because there is no specific description of the lands, 
personal estate, noies, accounis, &e. and ul ic debts propos- 
ed to be secured. 

3d. a it givesa preference to some of the eredi- 
tors over othe 

4th. Ansenoneny it is in itself the making ef a bankrupt law, 
for the benefit of the assigners. 

We are inclined to the > opinion that the deed, fer any 
thing 2ppearing on its face, is valid at law, without an ex- 
ecution of it by any of the creditors of the assignors. It 
conveys all their property, vithout an estimate of its value, 
for the payinent of three hundred dollars to Sa: muel Clark, 
and then to such other eredit acs as might execute it; no act 
is required to be done by Clark, to entitle him to the ben- 
efit of the deed, but as to him, the deed becomes immedi- 
ately operative on its execution by the assignors. Nor is 
it considered of the essenee of the deed that the trustees 
should have executed it, or assented to the trust; if they 
had refused, equity could appoint others in their stead, with 
all powers which the deed conferred.@ 

But the decd purportsto have been executed by the as- 
signors, assignees s,and some ef the creditors; and were it 
necessary, we might presume an execution by all the 
parties whose names appear, and more especially by the 
creditors, as it is for their benefit. It is however unneces- 
sary to resort to presumption, for the answer of the gar- 
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nishees must be regarded as strictly true; and even if the 
deed be disregarde -d,no judgment can be rendered against 
them on their answers, because they state they have been 
advised that the assignors have transferred their claims 
against them. We must take the assignment to have been 
legal, unless its illegality appeared from the answers, or 
from the deed accompanying them, or had been made 
manifest by the finding of a jury on an issue taken on 
the answers. ‘This doctrine was settled by this Court 
in A/len v. eperion an, at January term, 1827. And as 
no issue was taken on the answer of the ‘garnishees, 
if it were panei, from the circumstance of the deed 
appearing to have been executed, we would presume 
a delivery ofthe property conveyed, as it recites the fact. 
But here the doctrine of presumption need not be invoked, 
for if a delivery has been made, the rights of the assent- 
ing ereditors cannot be prejudiced, unless they dispensed 
vith it, or did some other act from which fraud is inferable. 
No act of the trustees ean affect the assenting creditors, un- 
less they in some degree contributed to it; because the 
trustees are only agents for the assignors.@ The facts so far 
as developed by the record, discover no improper conduct 
by the assenting ereditors. 

With regard to the generality of description of the pro- 
erty conveyed, and of the de bts intended to be see ured, 
this eannot be held to invalidate the deed. However pro- 
peril might be to require a specific description of property, 
where a conveyance is made for the security of a particular 


‘ 


1 
1 


debt, that it might apnear that the security was not la rgely 
cispropertions i in value to the amount of the debt, we 
should hesitate before we could say, that that circumstance, 
cal l, of ttself, avoid such a deed. But where a debtor 
conveys his entire pronerty for the be nefit of all his eredi- 
tors, we are unable to discover ¢ any sensible reason why he 
sho: ud particularize each object. As every thing is given, 
ill not be, to be distinauialied from other property; 
a as it is granted for the payment of all the creditors, it 
cannot be objected that it is greatly disproportioned to the 
debts of those who have come in under the deed. Nor 
have we been able to discover any reason why the lands 
eonveyed should be deseribed by metes and bounds; they 
ean be identified by the title papers, which it is presuma- 
ble were in the possession of the assignors; and when the 
trustees have made out a title in the assignors, they can use 
the deed as evidencing an assignment of that title to them- 
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selves. Buteven suppose the title would not be good at 
law, the powers of Chancery might be invoked against the 
assignors, by a purchaser from the assignees, and a decree 
obtained for a more perfect conveyance. It iseven enough 
if the deed passes the equitable interest in the lands; it is 
now well settled that such interests shall at law be protect- 
ed from attachment. 

It is a well ascertained rule of law, that the right of the 
debtor to control his property is full and complete, and not 
subject to restraint by law, until the creditor acquires a 
lien upon it.¢ In countries where bankrupt laws obtain, a 
different rule of jurisprudence prevails; it is there held, 
that the effects of the bankrupt must be distributed among 
his creditors according to the provisions of a certain law, 
and that a distribution upon any other scale, would be a 
fraud on it, and consequently void. 

The right of the debtor to dispose of his property being 
then uncontrolable by law, where there is no lien already 
attaching in favor of the ercditor; it follows necessarily that 
he may secure the debt of one creditor in preference to an- 
other, and that the security given cannot be prejudiced by 
the insolvency of the debtor, if the creditor has not acted 
improperly in obtaining it. 

That the deed is the making ofa bankrupt law, for the 
benefit of the assignors, isan argument which we think 
cannot be wellfounded. Before, with any degree of jus- 
tice, it can be assimilated to a law, it would be proper to 
shew that it was compulsory upon the creditors: this we 
apprehend will not be insisted on. ‘The creditors may or 
may not assent to its provisions; if they vield their assent, 
they must be paid as it directs, if they withhold it, they 
can only look to the property conveyed after the debts of 
the assenting creditors are satisfied. This objection, we 
conceive, acquires no weight from the fact, that the assent 
of the creditor operatesa release of the liability of the as- 
signors from payment, on a deficiency of property for that 
purpose; for, as already remarked, he is not forced to as- 
sent. It seems to be the better opinion, that a debtor 
may indirectly exercise a coercion over his creditors, by 
requiring them, if they take a benefit under the deed, 
to give a release. The commentator refers to authori- 
ty, and none that we have seen maintains the converse of 
the position. 

he counsel of the plaintiff insist, that the assignors had 
no greater control over their property, without the jurisdic- 
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tion of New-York, than the law has in England over the “JULY 1829. 
estate of a bankrupt. In answer to this argument, it may 
be proper to shew how fara sequestration, by a commis- v. 
sion of bankruptcy, operates upon the estate of the debtor. gg 
The law in relation to bankruptcy is municipal in its char- ica 
acter, owing its force and operation to the Legislature of 
the particular country, and not dependant upon any rule 
adopted by the community of nations for the adjustment of 
commercial intercourse; hence it follows, that its influence 
is limited to the government that adopts it, and that it can- 
not operate upon the citizens of another nation, that has had 
no agency in its enactment, and can never have assented 
to it, as forming rules for judicial action within its sove- 
reignty. In this view we are well sustained.¢ Lord vag oo ge 
Kames, in his «Principles of Equity,” “in discussing the Beckwith, 
question as to the effect and extent of the English bank- oo 
rupt laws, says, “law cannot force the will,nor compel any occ 
man to make aconveyance. In place of a voluntary con- 20 John. 254, 
veyance, when justice requires: it to be granted, all that the — = 
Legislature ean do, is to be themselves the disposers: and 64th Edit 573. 
it is evident that their deed of conveyance cannot reach 

any subject, real or personal, but what is within their terri- 

tory.” In Harrison v. Steeny, ¢ Chief Justice Marshall ¢ 5 Cranch 


Robinson 





‘ A : agg 989, 
says, “the bankrupt law of a foreign country is incapable ~ 
of operating a legal transfer of property in the United 
States.”? Other authorities are to the same point.¢ d Milner v. 
Moreton, 


Having shewn the extent of the influence of an assign- ¢33\,. 333. 
ment by positive law upon the estate of the debtor; we pro- Taylor v. 
pose next to inquire, whether there be any analogy between oa wae 
such an assignment, and one made by the debtor himself. &e. v. Pat- 
In respect to the right of the owner to control his property, }57*0% aA 
it is assumed as a correct rule, that, in time of peace, per- M‘Henry 463, 
sonal property has no locality; and that therefore it is eom- * don 1 
petent for him to dispose of it by any legal conveyance, 12 Whea.213, 
though it may at the same time be without the country of 
his residence, or the place where the conveyance was ex- 
ecuted. A different rule might seriously affect trade, and 
would require an inhibition upon the transfer of pro- 
perty to an impoliticextent. Lord Kames, in his ‘*Prin- 
ciples of Equity,’’¢ speaking of the distinction between a 4th Fail. 573 
transfer by the party himself and of a commission ot bank- 
ruptcy, says ‘‘the former has no relation to place; the lat- 
ter, on the contrary, has the strictest relation to place, and 
reaches not lands or moyeablesezrtra lerritorium.’’? Chan- 


- : stage : 4 John. Ch. 
cellor Kent, in Holmesy. Remson,f and Chief Justice Par- 4 460. 
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sons, in Goodwin v. Jones, both agree, that such is the 
effect of a conveyance by act of the party; and contend, that 
a conveyance by act of the law operates co-extensively ‘with 


Ra ele and the law. Inrelation to lands, they.may be conveyed by the 


smith. 


@ 3 Mass. 577. 


employment of those ceremonies which the dex rei si/w has 
made essential to a transference of right; though they be not 
situate in the country where the conveyance is executed. 
This proposition seems to us legitimately to result from the 
idea of private property, and a conclusion flowing from 
what we have said in relation to personal estate. 

It is not pretended to question the right of any country 
to regulate, by positive law, the disposition of personal pro- 
perty found within its limits, so as to give a preference to 
its attaching creditor over the assignees of a non resident 
debtor. Sucha right we believe to exist when it has not 
been abolished by the restrictions of fundamental law. 
But when this right has never been exercised, it is compat- 
ible with the rights of sovereignty for the legal forums of 
every country, to give effect to a conveyance by act of the 
party; and in point of law, they have no discretion in re- 
fusing their aid. We have no statute which sequesters the 
estate of the non resident debtor, though insolvent, for the 
benefit of the resident creditor, and cannot therefore deny 
to the deed the effect it proposes. 

The reason amgeyer, sustained asit isby authority of 
the highest respectability, we think most manifestly shews, 
that the parallel insisted on between the two deseri iptions 
of conveyance, cannot with justice be drawn: the one is 
voluntary, the other in tnvilimn; the one is the act of the 
party, the other the act of the law; the one reaches the es- 
tate of the assignor wherever it may be, the other only 
where zntra teritorium. 

Having patiently investigated the case, we are of opin- 
ion, that ‘the Court below decided correctly in re fusing a 


judgment against the garnishees, and the judement must 


therefore be affirmed. 


By JUDGE SAFFOLD. The questions presented by 
the various assignments oferrorare: 1. Does suflicient ev- 
idence of the due execution of the deed of assignment ap- 
pear to have been offered to the Circuit Court, té defeat the 
plaintiffs attachment? 2. Is the deed on its face legal and 

valid according to its stipulations; or by legal construction, 
is it fraudulent and void? No evidence is furnished of the 
execution of the instrument, except by the assignors; their 
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execution is certified by a notary public, but neither the 
notarial certificates, or any other shewing, testifies any 
thing respectit Ig the signing or sealing by either of the as 
signees orcrediiors. It 1s true » the deed transmitted to 
the garnishees, perhaps by wait. and by them shewn to the 
Court, purports to have been executed | by two ol fthe assign- 
ees and some twenty creditors. It cannot, however, be 
overlooked, that the garnishees admit their indebtedness 
to the defendants, and state they reecived notice from the 
persons named as assignees, of the transfer by deed as above 
deseribed, but they do not profess any knowledge of the 
cenuineness of the decd, or claim any interest in it. The 
state of the question is therefore essentially different from 
what it would be inaease where the assignorsare sum- 
moned as garnishees, and claim title in themsclves, either 
individually, or as trusices for the benefit of ereditors, and 
couseguently deny any indebtedness to the defendants in 
the atiachment. In a case of the latter description, the 
answe. not only denies that any thing is owing, but ex- 
pressly, or by implication, avers the due execution of the 
deed. Undersu ch circumstances, the pl: uintiff must acqui- 
esce, or, pursuant to the statute, deny the é ruth of the an- 
swer on oath, and take issue upon it.¢ But in this case, an 

sue could not with propricty have been joined onthe 
facts of the answer; for it avered no material fact, except the 
ae of their indebtedness, and it would have been 
perfectly nugatory to contest the statement that a deed as 
cesertbed had existence, either ge snuine or spurious, and 
that fe earnishees had notice of it 

Ev idence of the execution by t the assignees, may be dis- 
pensed with, and the fact of their assent ineaipiade or if it 
be otherwise, Chaneery is competent to remove the difli- 
eulty by compel ling them to appropriate the funds aecord- 
ing to the direetions of the ‘trust. Ifthe assignment was 
absolute for the paymentof allor any portion of the cre- 
ditors, without requiring their release or assent as a con- 
dition preecdent, then as they could have no inducement 
to refuse, their assent might be presumed, as was done in 
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he ease of Brooks wv. Marbu ry.6 But where the act of b7&11 Whea. 


becoming parties to the deed by executing it is expressed 
asthe only condition on which they couid claim any in- 
terest under it, neither the case referred to, or, as I think, 
any others cite, give any sanction to the doctrine, that 
their assent is unnecessary to the validity of the assign- 
ment. And asl view the subject, the assent of at least a 
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number of creditors whose demands together, bear a rea 
sonable proportion to the value of the property assigned, 
isindispensable to the validity of the deed: otherwise it is 
perfectly evident, the grossest fraud may be committed 
with perfect impunity. 

In a case decided in the Supreme Court of Kentucky, 
as late as 1824, MéAinley v. MéClomds,“ this principle 
was maintained in terms far less qualified. There, a deed 
of trust had been exceuted by Grimes of all his estate real 
and personal, expressing to be in consideration of five 
shillings, and for the payment of his creditors, without 
naming any of them; neither of the trustees were creditors, 
nor did it appear that the creditors were consulted, or that 
they consented to the conveyance. A. bill was filed by a 
creditor against the trustees, to set aside the deed, on the 
ground offraud. Chief Justice Boyle, in delivering the 
opinion of the Court, said, ‘notwithstanding the trustees 
allege in their answer that they accepted the trust at the 
request of some of the ereditors, yet there was in the cause 
no proof of the fact, and were it adimitted to be true, it 
could not affect those creditors who had not made such re- 
quest, or otherwise given their consent to the conveyance.” 


He remarks further, “it is to be sure reasonable, that the 


creditors who consent to a conveyance of this sort, should 
be bound thereby, and ought not to be permitted atter- 
wards to object to it; but itis plain they could not bind 
other creditors who did not consent to the conveyance.” 
He adds, ‘*the deed of trust must therefore be assumed to 
be made by Grimes to strangers, and not to ereditors, for 
the payment of his debts, and such a deed is merely volun- 
tary and without consideration.”? That the consideration 
of five shillings, expressed, would be considered as merely 
nominal, and could affect the interest of no one but the as- 
signor himself; that the deed as to purchasers and creditors, 
must be considered as fraudulent and void. This he said 


was the doctrine of the English books, under the statute of 


Elizabeth, of similar import to the statutes of Kentucky, 
against fraads and perjuries. The same may be said of 
the statute of this State and probably of New-York; and it 
may also be remarked, as was done in the case of Sands v. 
Hildreth." that the statutes for the prevention of frauds in 
the usual form, have been universally considered as expo- 
sitions of the common law. ‘The assignment in the case 
thus reported, appears to me to be far less exceptionable 
than the ona under consiceration; and if the doctrine as 
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maintained in that case be correct, itis impossible that this 
assignment can be valid against the rights of dissenting 
creditors. ‘There, the creditors, to claim under the deed, 
were not required to release their demands against the true 
debtor; here it was the only conditien on which they could 
have any claim; there the trustees answered on oath that 
they accepted the trust at the request of some of the credi- 
tors; here a paper is produced purporting to have been 
signed and sealed by a few of the presumed numerous cre- 
ditors, and this is the only evidence of their assent, without 
a particle of proof of the genuineness of their signatures. 

it is true the sum of $300, appears to have been appro- 
priated by the deed to the payment of Clark, of Augusta; 
the language is rather ambiguous whether this was “abso- 
jute, or on the condition prescribed for the other creditors, 
that he should execute the deed; but admitting it was ab- 


sulute, ean it be tolerated for a moment that an assignment 


in trust for the payment of several hundred thousand dol 
lars, ean be preserved from the fraudulent taint by a spe- 
cious pretext securing the contemptible sum of $300? The 
schedule annexed to the deed, purports to contain an inven- 
tory ofonly the favorite cre Jan. and exhibits debts in 
their favor, tothe amount of about $200,000!! Whether 
ny of these debts havea real existence, or are merely fic- 
titious, is equally destitute of proof, or even an affidavit 
by the garnishees, or any of the parties to the deed, or other 
person. It may, however, be assumed against those claim- 
ing under the deed, from the amount of debts inventoried, 
and various other indications, that this was one of the most 
extensive mercantile establishments in the United States. 

jut whether the estate purporting to be assigned was of the 
value of $100,000 or a $1,000,000, is equally uncertain. 
What kind of property, what proportion of land, or per- 
sonal estate, or where it is to be found, is left equally doubt- 
ful. No article of property is described, nor is the name 
given ofa single debtor to the firm. 

The execution of the deed by the creditors, or their as- 
sent otherwise given to its terms, would constitute a waiver 
of these objections as to them; but the position I assume, is 
that this deed is not shewn to have been assented to by 
any creditor: also, ifit were shewn that the creditors who 
purport to have joined in the execution, have in fact done 
so, and that they were bona fide creditors for the respec- 
tive sums mentioned, yet as their just demands may not 
equal half the value of the estate, and as the assignors have 
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juLy is, avoided giving any accountof it, and as none can claim 
under the deed, except such as have joined in the execution 
Robinson of jt, and thereby released their elaims on the firm, no 
Rapelye and others can be affected by it. It is admitted that this plain- 
Smith. —_{iff, and many other ereditors, have refused to execute the 
deed; the consequence of which must be, that if this deed 
isheld operative against them, their claims are entirely de- 

feated. 

2, It remains to be considered whether the deed, ac- 
cording to the terms it purports, is Jegal and valid; or by 
legal construction is it fraudulent and void? 

The late decision of the Supreme Court of the United 

a 11 Wheat. States, in the ease of Hrooks v. Marbury, before alluded 
i to, and which is urged on both sides of the question, does 
not fully embrace the doctrine, but as far as it goes, is 
against the validity ofthis deed. It admits the principle 
which has been often sustained, that a debtor in failing cir- 
cumstances or otherwise, may lawfully prefer one creditor 
orany number cf creditors to others, either by the direct 
sale of property to them, or by an assignment in trust for 
their use, provided, it be done in good faith, and the pre- 
ferred creditors ‘‘give their assent at the time of the execu- 
tion, or ifthey subsequently assent in terms, or by actually 
receiving the benelit of it.”?. In that case, the assignment 
was made to secure payment of debts created by the for- 
geries of the assignor, the real existence of the dcbts was 
fully shewn, the property was described with reasonable 
certainty, the preferred creditors were to be fully paid, 
after which the residue of the estate was absolutely ap- 
propriated for the benefit of the other creditors generally, 
without the condition of a release. It was understood, 
however, there would be no residue, and if the deed was 
valid, the debts due the favorite creditors would be paid, to 
the exclusion of all others; if invalid, the whole proceeds 
must go to the attaching creditors, in the order in which 
they stood, to the exclusion of those for whose benefit the 
deed was made, and others. Under these circumstances, 
Chief Justice Marshall, said, ‘‘it was a mere question of 
legal preference, unmixed with any equitable considerations 
whatever.”” Healso said, ‘‘deeds of trust may and have 
often been made for the benefit of persons who are absent, 
or even for persons who are not in existence, and that the 
assent of the persons for whose benefit they are made, has 
never been required as preliminary to the vesting the legal 
estate in the trustees. He adds, however, that if the pre- 
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ferred creditors had refused their assent, the assignment 
would thereby have been avoided; but that ‘real creditors, 
are rarely unwilling to receive their debts from any hands 
which will pay them; and no such unwilling gness. can be 
gratuitously ascribed to the holders of forged notes.’ 

In reference to the expressions of the Chief Justice, as to 
the necessity of the assent ofthe cestui que trust, the 
same remark applies, that was used by him in the same 
case in allusion to certain remarks of Chancellor Kent, 
“that they must undoubtedly be understood in reference to 
the case in which they were used.”? His language entire- 
ly excludes the idea that in no case was the assent necessa- 
ry to the validity of the deed, but he gives ample reasons 
why the assent should be presumed i in that ¢ ase; thatas the 
preferred creditors were the innocent holders of forged 
notes, they would doubtless be willing to receive payment 
from any souree — compared with this case, other rea- 
sons equally stroeg 2 ay be added. ‘The condition of their 
assent was not a re a of all claims on the person of the 
debtor, or such parts of his estate as might be fraudulently 
concealed, or which he might afterwards acquire, as is the 
case here. And in that case, the assigned property being 
designated and described, the creditor could scrutinize the 
assignment and ascertain the faith in which it was executed. 
Here they are Ieft without the slightest estimate or des- 
cription of the amount, kind or locality of the assigned 
property, except that it is all the personal estate, claims or 
demands, and all the lands in Georgia and Alabama. which 
the firm owned jointly, but not individually. Hencea 
ereditor who might wish to examine the motive for the 
assignment, and the prospect of payment under it, so as to 
make his election, whether to join in the execution of the 
decd or not, must roam through the United States, without 
the usual and necessary means of making the discovery. 

And in this place itis necessary to notice what I consi- 
dera pr ominent objection to this deed; ite xpeessry excepts, 
from its operation, all the separate or indivi dual property, 
belonging to each of the persons composing the firm. W ho 
can say, their separate prope rty does not exceed the value 
of their joint estate, or that it does not bear a large relative 
proportion to it; or that they did not preparatory to this 
assigninent, use the precaution to have no individual debts, 
and increase their separate property out of the joint stock? 
Itis arational presumption ‘that their separate property is 
suficient to constitute a reservation, whie! h, if expressed in 
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the deed, would exhibit the most glaring fraud. Nox 
should the fact eseape notice, that they assign only such 


lands of the firm as lie in the two States; what quantity of 


real estate they may jointly own in the State of New York, 
where they reside, or elsewhere, is in no way shewn o1 
estimated. The presuniption is strong, that there was a 
deep and secret motive fonthis vague, yet efficient desig- 
nation. 

By the rule of decision which has waite mly prevailed 
in Connecticut, assignments less exceptionable than this, 
have been adjudged fraudulent and void, as to creditors 
who do not assent to the terms. The principles of a case 
reported in 4 Day, 146, were these, “A., being in failing 
circumstances, executed a deed of assignment of certain 
credits to B. in trust, for the payment of all A’s creditors, 
in proportion to their respective claims. Two schedules 
were annexed, the first specidying the names of several cre- 
ditors, and concluding thus: *‘and others, to ths number 
of about twenty creditors.”” The other specifying several 
debtors, with the amount of their respective debts, and 
concluding thus: ‘¢and many more to the amount of more 
than $10,000.”? That assignment was made ona /ide, 
and due notice given tothe creditors. The creditors nam- 
ed in the schedule, had no knowledge of the assignment at 
the time it was made, but none of them afterwards dissent 
ed,except C. who did dissent. B. wasagent to a number 
ofthe creditors; he acéepted the trust, and proceeded to 
make collections. It was held, that the assignment was 
void in law, and that C. wasentiiled to recover the credits 
assigned by process of foreign attachment.”’ 

In the Courts of New-York, a doctrine has prevailed 


more favorable to assignments in trust for the payment of 


preferred creditors, than in any other tribunal of equal au- 
thority. But even there, I think the principle has not 
been carried so far as to sustain this deed, supposing it in 
fact to have been executed by the persons who purport to 
have signed it as creditors. 

In the case of Hyslop v. Clark,t aschedule was annex- 
ed to the deed containing all the property conveyed w ” 
a particular description thereof. The deed contained ; 
stipulation, that in ease any of the creditors should ne 
to release their demands against the assignors, then, in fur- 
ther trust, to pay such of their creditors as they should ap- 
point; certain of these creditors refused, and it was held 
that the trust failing asto them, resulted for the benefit of 
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ihe assignors; that the deed was therefore void by the stat- 
ute of frauds, as to other creditors; and being void in part, 
was void in the whole on the ground, that it tended “to de- 
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ly, hinder and defraud creditors.”” The sameI conceive Rapelye and 


may be said of this deed. 


Smith. 


It was, however, held in the case of Murry v. Riggs,® is TJonnc ie 


that the deed of assignment may exclude from its benefits 
such ereditors as ne gle ct or refuse to assent to the assign- 
ment withina limited time, throwing the distributive shares 
to which they would have been entitled, into the general 
mass for the benefit of other creditors provided for by the 


deed. 


o71. 


But in a subsequent case, Mustin v. Bell.b Spencer, &20John. 442. 


Chief Justice, reviewing the case of Murry v. Riggs, re- 
marks, that Chief Justice ‘Thompson, in delivering the for- 
mer opinion, observed that “for any thing appearing, all 
the creditors of Murry & Co.,the assignors, were outtel- 
ed with the assignment, and the provision therein made 
for the payment of their debts.”? In this case, the reverse 
isthe fact. He went on to say, “this is an important fea- 
ture in which the ease of Murry v. Riggs, was distin- 
guishable from that of Clark & Hyslop, and that Chief 
Justice T} rapa in the same case assented to the decision 
in Eyslop v. Clark, and it could not be inferred he in- 
tended to overrule it by any thing said in the other case. 
‘The deed in the case of @ustin v. Bell, was executed by 
persons composing a mercantile firm, to trustees, for the 
payment of the debts of the firm. It conveyed all their 
estate, joint and several, real and personal, their wearing 
apparel and household funiture excepted; and also the 
debts and demands due to them, either jointly or severally; 
the directions of the trust were among others, that the cre- 
ditors named and classed in ascheduie annexed, should be 
paid in the order in which they were classed; provided, 
they should within a limited time, become parties to the 
deed by executing the same; and upon the further trust, 
that in case any of the creditors named should not, within 
the time, become parties to the assignment, then the gran-. 
tees should pay to the grantors, the proportion of such cre- 
ditors who neglect or refuse. The deed also contained a 
release similar to the one before us. Very few of the credi- 
tors executed the deed, and among those who refused were 
the creditors whose claim wasincontest. Some, however, 
did execute, which afforded the deed all the aid that can he 
derived from the assent of one ora few of numerous credi- 
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tors. The Chief Justice, in that decision observed, that 
‘without in the least impugning the doctrine, thata man 
in debt has a right to give a preference to creditors, I am 
bound to say, that a deed which does not fairly devote 
the property ofa person overwhelmed with debt to the pay- 
ment of his creditors, but reserves a portion of it to him- 
self, unlessthe creditors assent to such terms as he shall 
prescribe, is in law, fraudulent and void, as against the 
statute of frauds, being made with intent to delay, hinder 
or defraud creditors of their just and legal actions.”’ It is 
admitted, this decision was mainly influenced by the pro- 
vision in the deed, that the proportion of the dissenting cre- 
ditors should be paid to the assignors in the event of their 
refusal. Butif all assented, there was no reservation, so 
that it could only be created by the act of the creditors in 
refusing their assent, and the whole of the property held 
jointly and severally was conveyed. It was not subject 
to several objections applying to this: here is shewn to 
have been an absolute reservation of all their separate pro- 
perty and all the lands of the firm, except such as are situa- 
ted in Georgia and Alabama; besides the implied reserva- 
tion of whatever residue may result from the refusal of 
part of of the creditors, to execute the deed, or of the 
whole, ifall had refused. 

The Supreme Court of Massachusetts, in the case of 
Ingraham v. Geyer, decided, that an assignment in trust 
for such creditors, as should within a certain time become 
parties, and release their demands, is void as against the dis- 
senting creditors. 

. On the other question raised in the argument, whethera 
voluntary assignment for the benefit of creditors valid by 
the dea loci, can affect the rights of creditors in another 
State or nation, than where made, I decline the expression 
of any opinion at present, as it could avail nothing in this 
case, and is considered by many of the first jurists as an 
important, and unsettled question of international law. 

But for the reasons that the deed is not shewn, or in any 


- manner avered to have been executed by either of the as- 


signees or creditors; that the plaintiffand many other credi- 
tors have refused their assent, which was required to entitle 
them to any interest in the deed, and could only be given 
onterms of releasing their demands against the debtors, 
that all the individual property of the debtors, as well as 
any realestate owned by them jointly, except in the two 
States, is reserved, and because no estimate, inventory or 
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other discription is given of any of the property,I am of —suxy 1829. 
opinion, the deed as_ presented, is in Jaw fraudulent and bet lief 
yoid, and that the judgment below should be reversed; aero 
consequently, I dissent from the opinion of a majority of Rapelye and 
the Court. Sinith. 
JupGe Perry also dissented. 





Judgment affirmed. 
Tue Curer Justice having presided below, did not sit. 


‘Lucas v. Hickman. 


It appears that in this State, writs of ne exeat may be properly grant- 
ed in the following cases: 

1, Where the demand is exclusively equitable, whether a sum certain be 
due or not, and the defendant is about to remove beyoud the jurisdiction 
of the Court. 

2. Where Courts of Law and Equity have concurrent jurisdiction, the de- 
fendant being about to remove, and where bail has been not obtained, it 
will be granted in aid of the action at law. 

3. Where the two Courts have concurrent jurisdiction, and no action at 
law has been commenced, but suit in equity instituted; the removal of the 
defendant will be restrained. 

4. In cases of extreme necessity, and where it becomes necessary to prevent 
a failure of justices Butas to this last, guaere. 


Joun R. Lucas, filed his Bill in Equity, in Madison 
Circuit Court, in August, 1827, against John P. Hickman, 
foraneexeat. He set forth that in 1819, Pope and Hick- 
man as copartners, became indebted to the firm of Nance 
& Co. in $6662, by a note made by them payable to J. 
Brahan, and indorsed in blank by Brahan; that the note 
was delivered to Nance &eo., and that afterwards the 
complainant acquired the equitable interest in it. ‘That 
$6408 of said note remaining unpaid, the complainant en- 
tered into a negotiation with Pope, as the representative 
of Pope and Hickman, for the payment of the residue, and 
agreed to receive in paymenta note made by S. D. Hutch- 
ings & Co., and Turner, as makers, and of E. Harris as in- 
dorser, for the same sum. That sucha note was received 
by him as a genuine note, he relying solely on the solvency 
of Turner, as one of its makers; that when this note be- 
came due, payment was refused, and due notice given to 
the supposed indorser; that suits were immediately brought 
against the supposed makers and indorser; that Hutchings 
died insolvent, Bradford his partner left the State insol- 
vent; that Harris likewise left the State insolvent; that 
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Turner pleaded that he never executed the note, and a 
verdict and judgment were thereupon found in his favor; 
that the complainant i is informed and believes Harris’s name 
also to be forged. That Pope, for Pope and Hickman, 
were notified of all the proceedings had on the substituted 
note; that in January, 1823, a suit at law was commenced 
in the name of Nance, & Co. ‘her the use of the complainant, 
against Pope and Hickman, to recover the amount due, in 
which process was executed on them, and which is still 
pending; that Pope at the commencement of this suit lived 
in Madison county and was insolvent, but that Hickman 
then resided in Lawrence county, and was amply able to 
satisfy the amount sued for; that complainant under those 
circumstances deemed it unnecessary to require special 
bail of either of them, and that at law he cannot now ob- 
tain it; that Pope is still insolvent, and that Hickman is in 


the act of removing himself and property to the State of 


Tennessee, having already removed himself and family, and 
a large portion of his personal estate, that he has sold 
the greater portion of his real estate, and is new present, 
making arrangements to remove shortly the remainder of 
his property, declaring his intention to remove entirely, 
&e.; and that the complainant, unless he obtains the aid of 
this Court, will not be able to enforce the recovery he is 
entitled to, by any process in this State; and thereupon he 
prays a writof ne exeat against Hickman, to restrain him 
from leaving the State, unless he give security for his per- 
sonal appearance to answer the judgment, &e. ‘The writ 
was granted in vacation, and Hickman gave security. 

At November term, 1827, the defendant prayed the 
Circuit Court to discharge him, and on his motion the Bill 
was dismissed with costs. ‘This decree is here assigned for 
error by Lucas. 


Ketry and Hutcutson for the appellant, argued, that 
the ancillary power of Chancery was properly exercised 
in this case, in granting the ne erect: that in this country, 
it is a remedial and not a prerogative writ; that it has 
long been allowed on equitable demands in Chancery, in 
analogy to bail at law, * and also where the demand is le- 
gal and equitable. This is no hardship, because the party 
might have been held to bail at law, and can as easily give 
security on the ne exeat as the bail. ? It has been allowed 
in aid of a Court of Law, to preventa failure of justice, where 
the defendant and his bail were about to remove e with their 
property beyond the reach of an execution, before judg- 
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ment could be had. « Ii has also been allowed after judg- 
ment, and of eourse where the demand was purely legal. 4 
‘This shews that the rule confining the ‘remedy to demands, 
technically equitable, is not inflexible. Our statue of 
1823, ¢ enacts, that the ne eveal nay issuc, not only where = 
asum is due, but where the complainant has an equita- 
ble claiin or Cemand. The act of 1807, ¢ provides, that 
‘it may issue when the case may require, *? In the pre- 
sent ease, the suit at law was brought before the passage o f 
he act of 1827, allowi ing bail to be taken at law after suit 
esi that wet is restricted to e 533 - be brought after 
its passage, so there was no remedy but by the application 
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to the Court of Chaneery. 


AOPRINS, tut elene } 

Y) gra <MMrwerT a at? wt x: . e : 

Lay JUDGE CRENSHAW. Where ne scuon is pure- 

? ; *49 , . , % . 
ly Tegal, as ancillary to an action ot law, it may be laid 


} . Wey ry x. ttt ilr ; 
dowa as a rule 5° nerally correct, that equity will not in- 


e 
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LE iciace 


In the case of Seymour v. Hazard, ¢ it was. setiled 
that the writ of ne eveat will rot be granted for a debt due 
and recoverable at law; and that the writ was applicable 
only to equitable demands due in the nature of a debt. 

In the ease of Por ler v. S? ERC, fihbe same principle 
was recognized as being the uniform law, at least down to 
the time of Chanecllor Elden. In that ease it is said 
i writ would be cenied if the demand was actionable a 

w; though the party was about to: — with his ied 
be yond the juris sdietion of the Cou 

Since the time of Eldon how ever, eur law scems {to have 
undergo: 1e some change, and ti Is now well settled in the 


, 


“ogish Chaneer ‘Vs that is eases where the Courts of Law 


ad Equity have concurrent jurist 0 | tie defend. 

ant has not been held to s head nN the agetion ihe writ 

will be er ee ae ve eflect to ihe aclionci lan 
The ease of Porter v. Spencer, was indeed a peealicr 


end strong one, for the int ‘erposition of a Court of Equity. 
The action at law had been br ‘ought to recover the balance of 
anaceount; the defendant had been held to bail, and he and 
his bail were about to remove from the State permanently, 
without leaving any property behind. The Chancellor 
hesitatingly granted the writ,on the ground of the neces- 
#1 ity of the e asec, and to prevent a failure of justice 

I think it obvious, that the Legislature of this State, 
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of writs of ne exeat in cases where the debt or demand was 
purely legal. 

The ninth section of the act provides ‘that it shall be 
lawful to grant writs of ne eaeat, not only in eases where 
a sumof money is due, but also where the complainant has 
an equitable claim or demand against the defendant.” 

Before the psssage of the act, it must have been consid- 
ered that the writ of xe exeat could issue in cases only of 
an equitable nature, in which it was also necessary to swear 
to a sum certain; it seems to have been doubtful whether 
the writ could issue where the party could not swear that 
a sum certain was due, though the demand was equitable 
in its nature. This doubt the Legislature intended to re- 
move by the enactment of the law; and now authorises the 
writ to be granted in all cases of an equitable nature, whe- 
ther a sum certain be due or not. 

From what has been said, the following propositions are 
clearly deducible: 1. In cases where the defendant is about 
to remove beyond the jurisdiction of the Court, and the de- 
mand is exclusively of an equitable nature, whether a sum 
certain be due or not, the writ of ne exeat will be grante:|, 
on a sufficient affidavit. 2. Where the Courts of Law and 
Equity have concurrent jurisdiction, if the defendant is 
about to remove, and has not been held to bail in the action 
at law, the writ will be granted in aid, and to give effect to 
the action at law. 3. Where the two Courts have concur- 
rent jurisdiction, and no action has been commenced at law, 
but suit has been instituted in*equity, the writ will be 
granted if the party is about to remove. 4. Where from 
the extreme necessity of the case, and to prevent a failure 
of justice it becomes necessary, it also appears that the writ 
will be granted. But this fourth proposition, though it 
seems to be sanctioned by authority, I have some hesita- 
tion in admitting. to be law. ‘Extreme necessity, and 
to prevent a failure of justice,”? appears to me to opena 
door too wide, even for the Chancellor’s discretion, and 
which in many instances may be liable to abuse. 

In the case before us, it does not appear that Hickman 
was removing with an intention of evading justice, or of 
defeating the operation of the judgment which might be 
obtained at law; ‘and though removing out of the jurisdic- 
tion of the Court, it yet may have been his intention to pay 
the debt after the cause should be entirely settled. His re- 
moval tg a place not distant, affd where it would be near- 
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ly as convenient to pursue him with the judgment, as to | JULY is29. 
bring suit here against his bail, cannot, of itself, furnish suf- 
ficient ground for equitable interposition. ¢. 
In the foregoing opinion, the Court are unanimous, Hickman. 
Decree aflirmed. 

Juper Wuive presided below, and did not sit. 


Lucas 
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Hanierr v. Esrava, et al. 


. Previous possession of lands is suficient evidence of title to authorise 
recovery, but only in cases where there is no adverse dc ocumentary title. 
A certificate of confirmation of tit!e tc lots in Mobile, issued by the Re- 
gister and Receiver of the Land Gflice, under the act of Congress, is evi- 
dence of a good title in the grantee. 
3. Such certificate of title, accompanied with possession, will overreach a ; 
title evidenced by a previous possession merely, though such possession 
be of fifteen years standing. & 
4. In trespass to try titles, a defendant may shew that a third person has a ; 
better title than ihe plaintifi, aud it will bea sufficient defence. 


¥ 
Micves pe Estava, Jerome Estava, Joaquim Esria- ' 
,and Tromas F. Towns ey, brought an action of tress- J 
pass to try titles to recover possession of a certain lot of . 
~ in Mobile, and damages for the detention by Thomas 
.. Hallett, who had it in possession. At Mareh Term 
a of the Mobile Circuit Court, the cause was tried, 1) 
md a verdict and judgment were obtained by the plain- ‘| 
tiffs against Hallett the defendant, for the lot and $300 j| 
damages and costs. Hallett excepted to the instructions ri 
iven by the Court on the trial, and sued his writ of error 4 
io this Court to reverse the judgment. di 
By the Bill of exceptions it appears, that the plaintiffs | . 
offered no documentar y or paper title, but relied on a right I 
under Don Miguel Eslava, their ancestor, under whom they \K 
claimed. They proved, that in 1803, the commandant of 
the Fort of Mobile caused buildings to be ereeted on the 
lot in controversy, and that about the year 1804, he told 
the carpenter who built the houses for him, that he had 
sold the premises to Don Miguel Eslava. There was no 
other evidence of a sale of the premisesto him. The com- 
mandantsof the Fort and Town of Mobile, continued suc- 
cessively to the number of four, a they succecded each 
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other in the™eommand, to oceupy the premises as their 
quarters, untt! 1813, when the United States took posess- 
sion of Mobile, at which time General Wilkinson, under 
whom possession was taken, occupied the same as his quar- 
ters, during the time he stayed at Mobile. There was no 
evidence that any of the Spanish comimandants had rented 
the premises of Don Miguel Eslava. It was proved how- 
ever, that he had several times purchased lumber to repair 
the dwelling house, but he was at that time the public com- 
missary, and also purchased lumber to repair the Fort and 
other public buildings: and it was a part of his duties as 
commissary, to furnish quarters to the commandants and 
soldiers. The plaintitls also proved that General W ilk 

son appointed a Lieutenant, to mect an officer of equal gr: 
appointed by the Spanish commandant, and to reecive fro m 
him the public property’; ; and that the premises in dispute 
were not shewn or delivered as publie pre $2 rty. After 
the change of Government, Don Miguel took possession of 
the premises by renting them to diferent tenants, and hi 

emained in possession till 1819 or 1820, 

The defendant claimed under the heirs of Robert Far. 
mer, who were preved to be living, and for whom it ap- 
peared he had been P yut in possession by the Sheriff of Mo- 
bile county; andins support of their title, produced a certili- 

eate of a survey made for them, dated ‘‘Surveyor’s | Oltic e, 
Land Disiriet East of the Island of New Orleans,’ dated 
eighth of May, 1824. ‘This certificate was signed by Si- 
las Dinsmoor, Principal Deputy Surveyor, and recites, tho 
in conformity with a certificate No. 15, Report No. 7, 
from the board of commissioners at Jackson Court Louse, 
he had surveyed the lot in question for the heirs of Reb. 
ert Farrar, and annexes a plat of it. It also recites that a 
claim for the same lot was set up by the heirs of Eslava 
He further produced a certiiicate of confirmation issued by 
the register and receiver, dated “Laud Office at Augusia, 
Mississippi, District of Jackson county, Mareh ¢sth. 
1827,” certifying that in pursuance of the act of Congress 
passed the Sth. of May, 1822, entitled ‘an act confirming 
claims to lots in the town of Mobiie, and land in the former 
Province of West Fiorida, which claims have been re- 
ported favorably upun by the commissioners of the Uni- 
ted States,”? the claim of the heirs of Robert Farmer 
had been confirmed, and reguiarly surveyed as per the 
plat certified by S. Dinsmoor: and that they were, on ap- 
plication to the Generai Land Office, entitled to » Patent 
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~ rit. U pon this evidence, the Court charged the jury, 
at if they believed that th: * plaintiffs, and their aneestor un- 

r whom they elaimed, had been in possession from 1804, 
r to 1819 or 1820, that it was such a possession as au- 
horised the presumption of a title in them; and that the 
said certificate of contirmation of title in those under whom 


ihe defendant elaimed, was not a paramount title to that of 


the plaintiffs. This charge is now assigned for error by 
ffallett. 


Acre, for te plaintiff in error. 
eiiiorr and Crawrorp, for the defendants. 


By JUDGE COLLIER. The facts shewn by the bill 


of exceptions require that we should express an opinion; 


inst, upon the nature of the title of the defendants found- 
ed on previous possession: second, upon the legality of the 


evtiicatn offered by the plaintiff: and third, whether the 


| ssession of documentary evidence of title gives para- 
mount 2 ight. 
Weide, nee CF titte to re ol property founded on and de- 


duced alone frem possession, is the most unsatisfactory and 
conelusive of all other, by which title is made out. 
Possession eannot, consiste nth 7 with reason and law, un- 
Jess sanctioned by the len th of time which the Legislature 


preseribed as a bar tv an action io try tides, give a 


rght to jands, but can only be considered in a ease thus 
cir thimsta? cod as ere 4) rapresump te n t Tred the tiile 13 
APCURISIAMN CC, AS CYCAtO A a fh dl — 1dilatl ft wie 1S 
bower . ¥ ie ks: Reson: wi gers 
Wilh l3e pesse SSioOnu. Lu IS DCHeCVE “d ihat a plaintifl ean On- 
ly recover where such proof is not aceompat ied with, or 
Pye ea omit 4 ly ee ees 
couniervauled by proof of title in another. ‘The presump- 


tion whieh it creates may be destroved in various ways, 


Dy shewi ing that the ttle was not with the possession, as 
that the possession was permitted, or that it was held 
against the consent of the person in whom the title is. 
This brings us to consider the second point. 

By an aot of Congress passed on the 8th. of May, 1822, 
entitled an act confirming claims to Jots in the town of Mo- 
bile, &. @ when taken in connection with an act of the 
same date, entitled ‘‘an act mune mentary to the several 
acts for adjusting the claims to land and establishing Land 
Offices in the District East of the Island of New Orleaas,’’5 
power is given to the Register and Receiver at Jackson 
Court House, Augueta, Mississippi, in defauit of commis- 
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sioners specially appointed to confirm claims to lots in Mo- 
bile, derived under British or Spanish authority, and up- 
on a claim being reported on favorably, they are author- 
ised to issue a certificate of confirmation to the person en- 
titled, setting forth the nature of the claim, and the quan- 
tity of the land allowed. The certificate seems to be suf- 
ficiently formal and to have been regularly issued. 

By an act of the Mississippi Territory, “ ‘all certifi- 
eates issued in pursuance of any act of Congress by any of 
the boards of Commissioners, Register of a Land Ollice, 
&e. upon any warrant, &e. for any ‘land in this Territory, 
&e. shall be taken as vesting a full, complete and legal ti- 
tle in the person in whose favor the said certilicate is grant- 
ed, &c. and the same shall be received in evidence as sue! 
in any Court in this Territory.””. The acts of Congress 
have authorised the issuanee of the certifieate. The terri- 
torial act just recited declares what fact it shall be taken to 
prove, and for that purpose has made itevidence. It now 
remains to consider the third point. 

The certificate, itis declared by our siatuie, vests the | 
gal title fully and completely in the granice. Possession 
it has been said conveys no title in itself, but is evidence 
when uninterrupted for a long space of time, that the title 
is with the possession; the foree of which pre sumption 
yields to documentary evidence. If then the possession 
of the ancestor was of a character to authorise the inier- 
ence that the title was vested in him, that inferenee must 
yield to the streagth of the title vested by the certilicate 
in the heirs of Farmer. It is unnecessary for us to decide 
upon the legal eflect of the certificate further th: in we have 
expressed ourselves. Its conclusiveness as evidence a ecinst 
all persons who claim adversely, or whether the fiacis and 
and suggestions on which it issues can be enquired inio : iow, 
are topies which cannot be legitimately adjudicated in this 
ease. We will however remark, that the method pursucd 
under the direction of Congress, of examining and con- 
firming, and rejecting the Spanish and British land elain 
seems to have been sustained by the Supreme Court of the 
United States in De La Croix vs. Chumberlain. » 

in the action of trespass to try titles, the plaintiff must 
recover upon his own title, and if he shall make out a prima 
facie case, it is competent for a defendent to shew a better 
title in a third person. It was therefore legal tor the plain- 
tiff to have defended himself behind the title in the heirs 
of Farmer. It is searecly necessary fo say any thing of 
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ihe proof of purchase from the Spanish commandant by 
the ancestor, as it seems not to have been regarded by the 
presiding Judge in his charge; we however think that prz- 
ma facie, he had no right to sell. Could the fact of sale 
be ntade out by legal testimony, it would be proper to give 
evidence of a right to dispose of the property before the 
sale could be made availing, if at all. We are of opinion, 
from the facts appearing on the record, that the Court 
should have instructed the jury that the certificate offer- 
ed by the plaintiff, overbalanced the presumption of title in 
the defendants founded on the possession of their ancestor. 
Judgment reversed and cause remanded. 


The Cuinr Justice not sitting. 
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Fryer v. AUSTILL. 


i, An execution issued against a principal and security, and a part of the 
money was by the sheriff made by levy and sale of the principal’s effects, 
but he returned it ‘no money made,” and an alias issued against the se- 
curity for the whole debt. The sheriff having absconded, it was held 
that in Equity, the security was entitled to relief, and that the Court had 
jurisdiction to enjoin for the amount made by the sale. 

2. Quere.—Can a Common Law Court, in such case, aiford relief? 


M Artin Fryer, as administrator of John Fryer, de- 
eeased, filed his bill in equity in Monroe Circuit Court, 
in August, 1824, against Jeremiah Austill, as surviviug 
partner of the firm of Files and Austill, and against John 
Yancey, former sheriff of Monroe county. 

The bill charged that an execution issued from Monroe 
Circuit Court, in favor of Austill, as survivor, against one 
Myles, and against John Fryer, for $336, said John Fry- 
er being the security of Myles in a writ of error bond. 
That this execution was levied by Yancy, then sheriff of 
Monroe, on property of Myles, the principal, which he 
held, for $136. That he gave no account of this levy and 
sale, but returned the execution endorsed ‘no money 
made;”’ that after this, Myles died insolvent, and John 
Fryer died; and that an alies execution had been since is- 
sued, and was in the hands of the sheriff of Monroe coun- 
ty, against the estate of John Fryer, for the whole amount 
of the debt. That Yancy had left the State, so that the 


complainant could not obtain a remedy at law, by giving 
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him notice of a motion in said Court. The complainan 
averred a readiness to pay so much of said execution as he 
not been satisfied, being about $200; and prayed that the 
$136, might be credited to him, &e.; and also for an in- 
junction to stay the collection of that amount, and for gou- 
ert al relief. An injunction was granted by Judye Cren- 

agen in September 1824, restraining the collection of the 
$1 36, for one month only, to give the com plainant an op- 
portunity of serving a notice on one of the defendants, who 
resided in the State. 

At October term, 1824, Austi!l demurred to the bill, 
for want of equity; andat October term 1826, a deeree was 
rendered, sustaining the demurrer, and dismissing the-bill 
with costs, on the ground that the Court of Law could have 
caused satisfaction to be entered for the $136, collected. 

Fryer, the complainant, in this Court, assigns jor error, 
that the demurrer was wrongfully sustained. 


+ 
‘ 
j 
4 


Bagsy and Lyow, for the appellant. 


Hircucock, for the appellee. 


LIPSCOMB, C. J. delivered the opinion of a majority of 


the Court. The decree of the Circuit Chancetlor was predi- 
cated on the ground that he suppose: d the relief was ample 
and suflicient at common law, and if this predicate is correet, 
there is no doubt but his conclusion was also co: ‘rect. But 
what is that adequate and complete remedy? Before a rule 

could have been served on the old sheriff, to shew cause why 
Satisfactionshould not be entered, pro-tanfo, the complair- 
ant would have been compelled by the second exceution to 
pay the money. Again; satisfaction could not have been 
entered on the ex-parte shewing of the complainant. 
Would a supersedeas have aflordedaremedy? A super- 
sedeas is 2 common law writ, and if the case was such as 


. would in any aspect have supported such a writ, its effects 


would have been to stop the executien entirely, and by so 
doing, an imjustice would have been cone to the plaintiff in 
the execution. A supersedeas could not have partially 
destroyed the effect of the execution, it would have opera- 
ted as an entire bar or not at all. But it seems to me 
that it was nota ground for a szpersedeas; the proceed- 
ings all had the appearance of fairness, and did not shew 
that the execution had improvidently issued A majority 
of the Court are of opinion that Chancery alone could 
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was in the nature ef an equitable proceeding. | 
common ivwv process, tho oh in the mature of a 

cree | ame pas ‘ ot a a ee ‘ } 
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ted the parties right to redress who sued out the process. 
If this fact was a payment, upon ihis appowine, ib we 
tered < Proeord, forthe very obyeet oi t} | 





ety ur syers romertial Nenece ihe reps tae tye op yon 
, . is] aah Avias oN Ott SF PR beeen s ii ilual 
musi be so Hhewise, under this writ too, facets were i- 
quired into by the Court, and a payment, when shewn to 
be made, was ordered io be put on the record. So also it 
may be on mation, or the strrbstituied re ld ne 





as thet w! 





5 } 
til mtitahk® 
i 
} ty no nme 
mmloO, MeCNnUOHsS a Ni 
i 


seem to Cesiga to dis- 


? ! 4 ‘ 
made tO Lie Silt 





Indeed, LT eannot, as it relates to this question, perceiv 
‘ rafterep nen hetyw » then 4 av { +} Lar; 
any aillerenee octween them. fi pas ment to the saeriu. 
> ° 4 a * Ce a 1 4 _ 4 7 
is 2 payment to the party, so far at least as i operates to 
* , a . } . , R ? . } - 1 
iscnarge of the detencdant. Best: S. the 6 Phi 15 
$42 nel datis ace p H \ » Peer a ee last | 
ministerial officer of the Court, and is commanced b 
yrocess, not Only to make the money, Lut to mak 
ee Es im ere a ey Ree , iy ee a, Oe 
rc return of what he has done. This is not merely ! 
. : * 47 et ct tee ae Se ae Os eee eee 
» benelit of the plainiiff, but for the safety of defendan 
rn ae. Bee ee em eee ieee ; Cf a 
r,asalready shewa, he hasarig¢ht to have reeord evident 
ty lia tuclormae 4 -] 1 fe _ 
he juagMment, when ne pays i 


his discheree from t 

Can it then be 1 this view of the case, that : 
court of commen law is so destitute of power to effect its 
ewn_ purposes, and control its own officers, as to fore 
suitors into Chancery to prevent oppression from the false 


rossibile, in 


pP 
ann frag TTR nf ench aff . a sf no} 
ang fradulent conauet Gia SUCil of:icers, cone Loo, Li DOt 





~ 
































OWN TranArate! ane 


| ny : seen, tnat they have 





i ~vyomust have the incidental 
: ? ite ore oa. 
nower to supersede an exeeution In vaeation, until the 
: ° . ‘1 . ’ . ‘2. 
sitting of court. this ts not only annarent trom the case 
‘ ' vig ee : ma 
eited fram Johrson, es a eommon law prineinie, but es I 
eonecive from the nr mms of ovr ewn statute. In the 
Laws of Alabama, poge 319, this statvie wil be founds; its 
} ru r } * } ae’, gee wi 4 
words are Phat the dirdres or toe Corenit Courts resvect- 
: ’ 1 7¥ 7 7 ) ° ° ; ‘ 
very, Saai: HvUve P ‘ 2 a ee Or Mm Facarion, two Sie 
Ba @Woa (* wo ry, W | ai SA efor a 7 Bi 
St ie . % - 
09 them or any of U . that the same shell have !m- 
1 . “s } . . ° ° ’ 
properly issued from the elerks’s eMee of ony of the Cir- 
euit Courts of this Sitate. A suversectoas is a remedial 
Writ, and 11 SO, if cannot be cancel a fh THIS Suaiute Was 
ntended to r riet Hpenchell cperalion. Phen I 
‘ ; ; 
hould say. that the excertion in the present case recora- 
ig to the trve snirit of} } ‘ fi: ey tess] pare err; tre 
od ai ; re ‘ . { - 
ut tnat upon .that i “on petl r verifies 5 
“aoa mes cae : : ae : a 
Huivit, ya Crreurt ry 8 } "iit mant pa iS 
Bede 1 * ' ’ t . y ’ 
} He vweemis LO Ye =, § af Jthice ‘ ihe pon LO 
‘ i A 
uperse ie the ecution t Court; wihien time he nueg 
as appears by the hoviks elrea referrod to, useert 
roth . : ¢ "ed vs ’ ’ . , 
whether payment was made, an mero, order Saiisrection 
»>be entered ofrecord. Vhis woula seo more exneaiiiens, 
lass expensive, i ul ins: every ¢ eiveadle case, an 
jiias VY CiIlcie We : Wiilh a resol 10 Srrity. d fiie€ 
tne case beiore us, es it appears to be, for an extreme one: 
i 
eyy ' . san - 
esnernl is ravaways the p li mn exeecuvion Knews 
a7 } . i ° . 
nothing about the peyrment; how then is the connlain- 
‘ ' ~* . ¢ . Vs 
nt to obtain betier proof in equity Chan se law?) Now ere 
1 SP prin2 i) 4 tiie? if) Ca pat mre ft ee ln ot own 
‘ P - F pa 2 ‘ \e ¥" 1 ) ee ae rh 
Courts, or those of Siates 1 edi about is. Tn :Cn- 
essee, Where cocre iT i\V) vig ta nati | COSIS, 10 38 
usual to superseie the exe ind eorreet sech taxation 
by motion in open Court. A sooiigr preeties ike ceses 
. i 





as obtained with the Cirenit Courts ia tie northern end 


gr ge oe 1] ‘ae 
1 this State. Shai an oor wi 
such a remedy, Ww Si. ‘ 
re quecsiianed its sity. Sup 
! ‘ 


nd was to summon fwenty wine 


! Gus . 
all bat two. withart ex: 












JULY 18 
ee 








v. 
sill. 


Av 


+ 



















124 































wary ~w 


wuger 


Aucill, 


JULY 1829, 








CASES DETERMINED IN TH! 





right to prove that ettendanes, and com'd the clerk do oth, 
erwise than tax such attendance to the bill of eosts: his 
musi be admitted. [fin sueh a ease gore is Pot urs 
the defendant should net find out this imposition befor 
Court adiourned, could he net obtain sedvess? ile 
tainiy eould. But ke should net be driven to a Court o! 
Equity. Common Law Courts have a riz 





before the money is paid over by the sher iify a 
taxation of costs. This is reaseneble and to b 
correct, as represented in 1. ‘Teunessee in 
this practice pre-supposes the exis.ence of powers in € ouris . 


of Common Law, which it is obvious would have reme- 
dicd the mey of the pisint tif in the present case. He 
then hadamoyle redress without 2 resert to Choaneery, and 
the deeree being founded ou this prinetpie should be allirm- 
ed. 


By JUDGE COLLIER. IL econeur in the opinion pro- 
nounced by the Chief Justice, yet dissent from thes SUSLOS= 
ties made in that opinion, that an exceutiog cannot be su- 
per-eced in pari and continued in force for th 
I beiteve the reverse to be the law. Judges € RENS'LAW, 
(who did not sit in this cause) and ‘Taytox, concur with 
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Deeree reversed and cause reman 
Hunt and Conpry vy. Mayririp. 


1, In debt on the record of a recovery ina. sister State, uvder the issue of 
aosthecgsin yh 4, if a duly certitied exc tap! 
ent, Vidia inthe State where rendered, 


Sti iy stom 





cation is produced, of a judg 
thoavh not founded o hb persviial 


ent mat ist be eiveu for the plaintif. 





2. fusve. eases, ul tiel record is the general i is-ue, but is not the only plea 
tt be ‘les ude d. 

3. Soci: inl antiat of defence, for the want of jurisdiction over the subje vet 
matter of controversy, or person of the defexdanut, in the Court of such 


sister State, must be specrilly pleaded, if relicd « 

4. Vader the issue of aul tie! recoril, the Court w ill ons vive the interest of 
tue sister state on such judgment. The rate and amount of interes 
awust be found b. ajury. 





Tris wasan action of debt, instituted by John Hunt and 
William Condry, in the Circuit Court of Lauderdale coun- 























SUPREME COURT OF ALABAMA. 


tv. ia Moreh. 1826, to recover of Brice M. Mavfield, the 


eroyint ofa iale nest whieh they obtained aginst him in 
the fom of Ploas ani Querter Sessions in the eoynty of 
Cistborne. in the, State of ‘Fennessee: and was founded on 
an exe nplitieation of she reeord of said recovery. They 
dcelsred in the usual form on the record. the defendant 


{ 
pie 
Vv a dill of exeeotions taken by the plaintifis, it anpcars 
thei they procueed an exemp! ifieetion, rewuiarly 
of che proeeecings had in the Court ie Piens op 


Sessions in Tennessee, which oe is ftrtiy set 


plested aad fel record, and issue was joined on that 





ow. [ft shews that on the 16th of December, 1825, be- 
fore ser he yurt, co! "DOS dof six rustlt ‘es then sitt! n¢ - ~éthe 
»! Dats by their ittor rev moved for J dg rent awaiisi the 


\ 
defordant for 5980 40, which they alle ge they have naid 
NY ay — and tn eonse quence ofa 
inst them in the Court ef Pleas and 
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mds erent rendered ago 


= 


Quarter Sessions for Claiborne pst in sutd ‘State, on a 


no‘e given by them and said Mayfield.to S. Posey. adimin- 


S54 


istrateix, In whose fivor sadgment was rencered the 13th 


of November, 1821, for 5775 24, debt and damaves, and 
~— ioe . “99 roxy : 2 = ) ’ = 62 

S11 39, eosis of sult. Phe record proeecis tous: “ut 

ippearing to the satisfeetion of the Court by inspee- 


. are | . ! Pas nexiene . aesgeangea ts 4 
tion of the maners, that the plaintiis were the sceuritics of 
i 


the defendaut Mavfield in said note, on which that pudg- 
ment was obtaine:!., itis therefore ordered that a jury be 


enipenelled to inquire of the facet, if the phuntifis were 
as 


at | h mritias ei ay j on + ve ; 
rely the securities of the defendant in said note; upon 


F , . See 
this, ayury was empanc Ned, who feund by ther verdiet 
that they were securities merely for the payment of said 
note. Afterthis, isthe following eniry: “it appearing to 


the satisfaetion of the Court, by proof adduced to ‘dom. 
that said plaintiffs, Flunt an . c ondry, have paid of priuct- 
om and interest under. sai 1 judgnient, he said sum of 
S680 40; it is therefore suadiieed by the Court, that 
tty plaintiffs, Hunt and Condry, recover ef the deicndant 
Mavfield, said sum of S880 40, and also the cosis of this 
motion, and that the defendant be in merey, &e.” 

At the October term, 1826, of the Cireuit Court of 
Laudevdale county, the cause was tried; and the Court 
being of opinion that the record was insufficient to sustain 
the issue for the plaintiffs, gave judgment thereon for the 
defendant. 

The error assigned in this Court by the plaintis is, 
that the recor was improperly rejected, and that the 
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Court should have determined the issue of nu? died recor 


1, 


in their favor. 





W. B. Marrin and Hopxins, forthe gppellants. The 
transcript is correctly certified, and the proceedings had i 
Tennessee, thorgh not founded ou personal notice, will 
fonnd on examinaiton to be strietly legal uncer th 
sintutes of Tennessee. 4 The siatuies of Ten ssee requ 
the fet of seeurityship to be tried by a jury, this 1 
done, This tudgment, in Tennessee. could not be re - 
ed fer error; the ease ctted from Cook’s Reports, which 
was a similar eese, proves this. ‘This Court is b 
give to this judgment here the sare val — vb In’ 
nessee, end the same eredit is due to the record her 
there. Yo siftm the juadgmeat below, woul: r e. fore 
to give to the record and judgment of a sister Staie, 3 
full fiith ane eredit, as required by the C itution of 
Uniited States, aad the act of Congress. tot Con- 
gress inakes ao distinction between proecedings erparie, 
and those that sre now sd; then how can any sound aret 
iment be Crawn, to esiabdlisn that it shall apply only toe 
Where boih pertics ave in Court? Why shail it not em- 
brace proceedings had under statute laws. as well as thos 
ai’ common law? Are they not the judicial pro Wie: 
and records of a sister Siate? The presumpiton must be 
in favor of the reeord, and if eannot be resuinedu tl 
Courctin Tennessee was regardless of the righis ef the ce- 
feidant; that wouid be to give to the reesrd no ered! at 
all. I. does appear that all the proof that was necessary 
was ta fact produced before that Court. 

There are varic us proceedings In the several St : 





Wiicn are reeords, and are so considered, alth 
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eof Tennessee, giving the summary ren 


enishabie from them. Sueh esses are of themselves ori 


al ayia nes without any notice; but thisis as 
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ings. It has been held 
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returns ‘27/27,°? would be sufficient to support the judg- 
rent of a sister State. a 
{t must be recollected that in this cause the plea of ned 
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{he other side, go enly to shew that other pleas than nul 
fel record may be pleaded. Tlad a special plea alleging 


riscietion, orany ether spc cial matter, avoiding 
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the ement, been filed, we could bave replied and tried 
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puts in issue the existence of our judgment, aud having in 
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session a iranseript duly 





existence of a judement not, reversible in Tennessec, we 
i. Tt will also be perceived, 
that if we fail in this action, our debt will be lest; for the 
ite of limiisiions would ber any ‘other recovery. We 
refore think the Court would be disposed to hesitate, 
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the de fondant Mayficid, was not sn tmihedit 
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ter $8, prescribed the mode in which the public acts, re- 
cords and judicial proceedings in each State shall ve au- 
) thenticated, so as to take effect in every other State: de- 
claring that the record of a judgment, duly authenticated, 
shall have such faith and eredit, as it has in the State Court 
from whence it was taken; and if in such Court it has the ef- 
feet of record evidence, it must have the same in every 
other Court within the United States; and that in such case, 
the only proper inquiry is, what would be the effect of the 
) judgment in the State where it was rendered. The same 
Court in the ease of Hampton v. M-Connel,* professing 
io recognise the former doctrine, said that it was held in 
the case of A/tl/s v. Duryee “ihat the judgment of a State 
Court should have the same credit, validily and effect, in 
every other Court in the United States. which it had in 
the State where it was pronounced; and that whatever pleas 
would be good to a suit thereon in such State, and none 
others, could be pleaded in any other Court in the Uni- 
ted States. 

I concur however, in the view taken of the decision in 
Mills v. Duryee, by the Supreme Court of New York, in 
the ease of Shumway v. Stillman, > that ‘the only gene- 
ral proposition upon the subject of pleading established by 
) that case, is, that nud téel record is the only proper general 
issue in an action of debt on a State judgment;” and 
the opinion of that Court is implied, that the judgment 
would not be conclusive, where the Court had not acquired 
jurisdiction over the person of the defendant; and that in 
such case, ned tiel record was not the on/y proper plea. 
In the case last referred to, this doctrine is explicitly main- 
tained. The same principle is maintained in the late decis- 
ion of the Supreme Court ot the United States, of Biddle v. 
} Wilkins; ¢ tha ‘‘when the Court in which the judgment is 
rendered had not jurisdiction over the subject matter of the 
suit, or when the judgment is absolutely void, this may be 
pleaded in bar, or may in some cases be given in evidence 
under the general issue. But the general rule is, that there 
ean be no averment in pleading against the validity of a 
record, though there may be against its operation.” 

The effect of these rules of decision is conceived to be, 
that where the proceedings appear to have been conducted 
conformably to the laws of the State in which they were 
had, defence for the want of jurisdiction in the Court, ei- 
ther over the subject matter in contest, or the person of the 
defendant, can only be made by special plea in bar: con- 
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sequently, the judgment rendered in this case must be re- 
versed, and the cause remanded; unless the plaintiffs be 
willing to abandon their claim to interest since the date of 
the judgment in Tennessee, and accept a rendition of judg- 
ment here for the same amount of fhat judgment. The 
law of interest in another State is in the nature of evidence, 
requiring the intervention of a jury, and subject to opposi- 
tion from the adverse party. 

The plaintiffs consenting to abandon the interest, judg- 
ment is rendered for the amount of the judgment, on which 
the suit was brought. 

Judgment reversed and rendered. 


Junge Wnaire, not sitting. 





TANKERSLEY v. RICHARDSON. 


1. After the return term of the writ, no exception can be taken, for the want 
of an endorsement of the cause ef action. 

2. Awards being much favored, the Court will intend every thing which the 
record will warrant, to sustain a judgment rendered onan award. 

3. The award in this cause, held sutiicient to support the judgment; al- 
though no declaration was filed. 


Tre record in this cause shews that on the 30th of 
March, 1824, a writ issued against Richard Tankersley, 
to answer unto Thomas Richardson, as surviving part- 
ner of the firm of Richardson § Blake, in a plea of 
trespass on the case, to the damage of the plaintiff of 
$1000. The writ was returnable to the- April term of 
Mobile Circuit Court, and was executed. No endorse- 
ment of the cause of action appeared on,the writ. After 
the writ in the record, the following entry appears: *- This 
eause having been referred to the arbitrament of Amos 
Woodward and William Barnwell, and they having made 
this award, in the words and figures following, to wit: 
«We the undersigned referees, appointed to examine into 
the accounts between the late firm of Richardson and Blake, 
and Mr Richerd Tankersley, have performed the duty re- 
quired of us, and repor' aud award $160 83 the balance’ 
due by Richard Tankersley to Richardson and Blake.” 

A. WOODWARD, 
W. BARNWELL. 
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«Wherefore it is consi’ered by the Court now here, that ee 
the said Thomas Richardson, junior, surviving partner as nail 
aforesaid, do recover under the award aforesvid, which is ‘ 
made the judgment of the Court, the aforesaid sum of Richardson. 
$160 80, together with his costs, by him about his suit, in 
this behalf expended.”’ 

The above, comprises the whole record, as certified. 
The term of judgment does not appear; except that the ti- 
tle of the record reads thus: «Pleas before the Honorable 
Abner 8. Lipscomb, Judge of the first Judicial Circuit of 
the State of Alabama, holden in and for the county of Mo- ; 
bile, at the April term of said Court, in the vear 1826.” 

Tankersley, here assigns for error. 1. That there is 
no endorsement of the cause of action on the writ, as re- 
quired by statute. 2. That there is no declaration, or 
cause of action set forth. 3. That the persons named 
arbitrators do not appear to have been appointed by the 
parties or with their consent. 4. That. the arbitration 
does not appear to be between the parties to the action. 

5. That no term is expressed in the record, at which 
judgment was rendered. 

Acre, for the plaintiff in error, argued, that by the 
statute, © the cause of action must be endorsed on the writ; “<> 
that it therefore bec sme an essential part of the writ, which, — Minor’s Ala | 
without such endorsement isa nullity. Thata declaration  &.- 102. 
is necessary, in order that the judgment on the cause of 
action therein set forth may be pleaded in bar to another 
action for the same matter. That it is determined by ar- { 
bitration, does not vary the rule, because the same reason 
stillexists. But here, there is no submission to arbitration, 
either in the form of an agreement, or by order of Court. 

The statement of the clerk that arbitrators were appointed, 
is no proof of that fact. A copy of the order of reference 
if any, is the only evidence that i is proper. 

The case of Jones v. «cre, ® decided in this Court, sus- J. Minor’s Al 
tains the position taken under the last assignment oferror, ~~ 
as to the term of the Court when judgment was rendered ' 
not appearing in the record. 


Tankersley 
7 





By JUDGE COLLIER. Five several matters, assign- 
ed for error in this cause, are presented for our considera- 4 
tion. By an act of 1807, ° entitled ‘‘an act establishing Su- ¢ Laws Ala 
perior Courts, and declari ing the powers of the Territorial 
Julges,’’ the clerk or plaintiff’s attorney, is directed to en- | 
dorse on the writ the cause of action, and the sheriff is di- 
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rected on executing the writ, to deliver to the defendant a 
copy of the endorsement. ‘The statute does not consider 
the endorsement as an essential constituent of the suit: it 
rather seems to consider them as distinct, yet, at some 
stage of the proceedings, perhaps dependent for their legal 
offices on erch other; withont therefore pretending to de- 
termine how far such objections as appear on the original 
process, are available on error, the Court have no difficul- 
ty in attaining the conclusion, that an exception cannot 
be taken to the want of an endorseiment, after the return 
term of the writ. 

The sufficiency of the second assignment depends on 
the consideration which the Court may give to those that 
follow; if the award is sustainable, there cannot be a doubt, 
that no declaration is required 

The adjustment of controversics and suits by arbitration, 
is a species of remedy much favore: by legis!ation; so much 
so, that, not only what can be, is intended in its favor, 
but it will not be permitted to be impugned for any ex 
trinsic cause; unless it be founded in corruption, partiali- 
ty, or other undue means. This is the consideration in 
which awards are holden in the Courts to which they are 
returned. This Court must, in accordance with 2 rule re- 
peatedly laid down, not only intend in favor of the award, 
but of the judgment below, every circumstance or point 
which the record warrants, that is necessary to legitimate 
the action of the Court. It may infer, that the award was 
made the judgment of the Court, (the reverse not appear- 
ing,) by the consent of the parties; and if it was, an order 
of reference is dispensed with, and the judgment is tanta- 
mount to a judgment by confession, and cannot be erro- 
neous in’point of fact. It is however the opinion of some 
of the members of the Court, that the entry on the record, 
preceding the award and judgment, is in itself an order to 
refer the cause. It is needless to inquire, whether the 
entry of the reference and judgment is sufficient, within 
the act of 1799, entitled an act concerning defaleation, ¢ as 
it may well (and perhaps most rationally) be intended, that 
the judgment was by consent. ‘The fourth and fifth as- 
signments, are not, it is conceived, sustainea by the record. 
The identity of the parties in the writ and judgment sut- 
ficiently appears. The caption of the record shews when 
the judgment was rendered, and it appears from other facts 
in the record, that the writ of error is not barred by the 
statute of limitations, 
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2 The Court are therefore of opinion, that the judgment ae 
r below must be aflirmed. Tankersley 
.é 
t The Cuter Justice, not sitting. Ss 
e - Richardson. 
I Note.—See the case of Mendenhall v, Smith, Minor’s Ala. Rep. 380; also, 
!. Stewart's Rep. 102, 244 
1 
be 
t 
n ) 
" Kine v. Green, ef a/. | 
t : og , P , 
t, The intermarriage of an administratrix, with an obligor ina bond paya 
? ble to her as administratrix, does net extinguish the debt, but merely sus- 
pends the right of action during the coverture, aud while she. continues 
administratrix. ; : 
'y 2. A bond made payable to an administrator as such, is assetis in the hands 
h of an admnnistrator de bonis non. The description will not be considered 
s as mere descriptio persone. 
? 3. Where in open Court, it is consented that the papers shall be taken out 
by the Judge, and that «judgment be rendered ia vacation, as of the pre- 
: ceeding term, and judgment is so rendered, it isa safficient and final judg- j 
- ment; at lcast it is sutlicient to sustain a writ of error thereupon taken. | 
n | 
e Grorce ©. Krve, sheriff of Perry county, and admin- 
- | istrator de bonis non, by virtue of his office, of John Bass, 
’ ) deceased, brought an action of debt in Perry Cireuit Oy 
t Court, against Jetson Green, B. W. Holliday, and John 
Welsh, to recover of them the amount due on a sealed 
s | note made by them. 
- The declaration was in the detinet, and contained two 
r counts. Inthe first count it was avercd, that the defend- { 
- ants, Jetson Green, B. W. Holliday, and J Welsh, on 
- the 13th December, 1822, made and sealed a specialty, 
e promising to pay twelve months after the date, to Julian 
. Bass, administratrix, and to M. Holliman, administrator of 
0 John Bass, deceased, or their assigns, four hundred and for- 
y ty-four dollars and forty-five cents, for value reecived; that 
1 Julian Bass was the administratrix, and M. Holliman the 
$ administrator of John Bass, whe died intestate; that Julian 
{ Bass intermarried with Jetson Green, one of the obligors, _ 
: who thereby became also an administrator in right of his q 
: wife Julian, and eniitled to the administration jointly with 
- Holliman; that afterwards, on the 6th of May, 1825, the Iet- } 
2 ters of administration as to Julian and her husband, by the 
5 Orphan’s Court of Perry county, were revoked, and were 
> surrendered; and on the 20th of the same month, 'the Iet- a 
ters of administration as to Holliman were also surrendered L| 
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to said Court; that afterwards the administration of said 
estate was committed by the said Orphan’s Court to J.B. 
Nave, then sheriff of Perry county, and that the plaintiff, 
King, wasat the commencement of the action, and still is 
the successor in office of Nave, as sheriff, &e. ‘The se- 
cond count was the same, with the exception ‘that the in- 
termarriage of Jetson Green with Julian was not men- 
tioned, nor his administration, but Nave was alledged to 
have succeeded Julian Bass and M. Holliman in the ad- 
ninistration, &e. 

The defendants filed a general demurrer to the declara- 
tion. It appears by the record, that at November term, 
1826, it was agreed by the counsel, that the cause should be 
argued at Bibb Circuit Court, and that the judgment should 
be entered on the decision of the Judge there, as of No- 
vember term of Perry Court. On the 24th of November, 
Judge Gayle, who presided, returned the papers, with his 
decision thereon in writing, sustaining the demurrer, and 
rendering judgment for the defendants; which was record- 
ed. 

This judgment was by Atng, the plaintiff, here assign- 
ed for error. 

Barron and Stewart, for the plaintiff in error, ar- 
gued, that the demurrer should have been overruled; that 
the marriage of Julian the administratrix, with Jetson 
Green, operated only as a suspension of the right of action 
during the coverture, and while her and her husband 
were entitled to the administration; but that the debt was 
not thereby extinguished; that the absolute rights of the 
parties were not affected by her marriage with an obligor; ¢ 
that the bond was assets in the hands of the administra- 
tor de bonis non; & the names of the payees are not 
mere decsriptio persone; © that the second count was 
clearly good; as no marriage there appears, it is free from 
any objection whatever; that the demurrer being gene- 
ral, to the whole declaration, and at least one count being 
good, it should have been overruled.¢ 


H. G. Parry, for the appellees, argued, that the demur 
rer was properly sustsined; and in addition thereto, that 
the writ of error should be dismissed; that the judgment not 
having been rendered in term time, it was not final, but 
merely an order for judgment, requiring another act of 
the Court to perfect it; that no judgment can be entered 
in vacation, the statute requiring the minutes or re- 
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eords of the Court to be read every morning, and signed 
on the last day of the term by the presiding Judge. « The 
order should have stood over till the next term, and then 
a judgment on it could have been rendered by the Court, 
such as the statute requires. 


By JUDGE WIIITE. In the opinion of the Judge 
who presided in the Court below, and which is filed of 
record, the case is assimilated to one. where, ina note giv- 
en to an administrator, he becomes security for himself. 
In England, when a creditor appoints his debtor execu- 
tor, when his own creditors will not be injured, and there 
is nothing expressed in the will to the contrary, it will 
operate as an extinguishment of the debt, on the principle 
that from such an act of the testator, it may reasonably 
be infered, that such was his intention. In that case, ¢he 
party himself acting in his own right, having destroyed 
the remedy, it is forever gone. But it is otherwise where 
administration of the estate is committed by ¢he act of the 
law toa debtor. ‘There the remedy is only suspended for 
a time, by the legal operation of the grant. Thus, if the 
obligor of a bond administer to the obligee, and die; a 
creditor of the obligee, having obtained aciministration de 
bonis ‘non, may maintain an action for such debt against 
the executor of the obligor. So, if the executrix of an obli- 
gee marry the obligor, such marrisge is no release of the 
debt, and the husban:!| may pay it to the wife in the char- 
acter of executrix; and if he do not, the remedy is sus- 
pended only, by the legal effect of the coverture; and on 
her death, the administrator de bonis non of the testator 
will be equally entitled to that debt, as to any other out- 
standing. In the first volume of Chitty’s Pleadings, it 
is said, ¢ that if an exeeutrix marry a debtor to her testa- 
tor, the right of action is only suspended during the cover- 
ture; and if she survives, she may, in the character of 
executrix, sue the representatives of the husband, as the 
wife surviving is entitled to all actions in eater droit. 
From these principles it results, that if the bond on which 
this action is founded must be esteemed assets in the hands 
of the administratrix, or in other words, if she held it in 
auter droit, then her marrying one of the obligors would 
only suspend the remedy, but not destrey the right. In 
the book last cited @ it is expressly laid*gown, thot an ex- 
eeu‘or may sve as such, woon acontract made with him in 
that characier, as for goous sold by him as executor, and 
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in other cases where the sum to be recovered would be as 
sets. Other authorities might be adduced to the same 
points, not only that in such cases he may sue as executor, 
but that the price of goods sold by him, in the character of 
executor, are assets; and if this will hold in England, it is 
more especially true in this State, where executors and ad- 
ministrators are not only permitted, but required to sell 
the perishable estates of decedents upon credit. Bonds 
and notes therefore taken at such sales, would be held by 
them, not in their own right, but as assets, in the right of 
others. And hence upon their death, resiguation or re- 
moval, such notes or bonds would pass to those entrusted 
with the further administration, as part of the estate unad- 
ministered. It follows asa fair deduction from what has 
been said, that in the present action, one of the obligees, 
who was administrator, having married an obligor to the 
bond sued on, which bond she held as assets, the rem- 
edy was merely suspended, and not destroyed as if it had 
been held in her own right, for her own benefit. And this 
suspension of the right to sue would have continued du- 
ring coverture, but for her resignation and the appointment 
of another to finish the administration. When this was 
done, this disability was removed, the right of action re- 
stored, and as we conceive properly asserted and fairly sus- 
tainable. 

But it is said the judgment is of a character, that the 
writ of error cannot be prosecuted, and should be dismiss- 
ed. We are of a different opinion. The record shews 
that by agreement, the Judge took the papers, deci- 
ded the case in vacation, and having returned them to the 
clerk, a reference was had to his deter mination, and a judg- 
ment was entered, not exactly in form, but as we conceive, 
sufliciently so to be reversed, if erroneous; and we belicve 
it was erroneous. 

The judgment must be reversed, and the cause remand- 
ed. 
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Winston v. Mose ey. 


i, A plaintiff cannot, after examining a witness introduced by himself, pro« 
pound questions to him, tending to shew him to be incompetent, or unwor- 
thy of credit. 

Nor can he examine other witnesses to prove him incompetent, or to im- 
peach his credit. 

. But he may introduce other witnesses to establish the facts of his cause, 
though they contradict what his previous witness deposed. 

There being three issues, and a verdict for the defendant, some of the 
jury disagreeing as to one issue, the verdict is nevertheless sufficient to 
authorize a judgment for the defendant. 

A cotton receipt. assigned by the payee before it is due, is not subject in 
the hands of an innoceut indorsee without notice, to a set off existing 
against the payee. 

}. Cotton receipts, by our statutes, are placed on the same fvoting, as to ne- 
gotiability, with inland bills of exchange. 
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This was an action of assumpsit, brought by J. J. Win- 
ston against W. F. Moseley, in Lawrence Circuit Court, 
in March, 1823, to recover on a cotton receipt, given 
to W. Pettus, by the defendant, who was a ginner of cot- 
ton, on the 10th of December, 1821; whereby he acknowl- 
edged to have received of Pettus 60,000 pounds of cotton 
in the seed, to be picked, baled and delivered to Pettus for 
one twentieth; Pettus providing the materials for baling. 
This receipt was on the day of its date, assigned by Pet- 
tus to the plaintiff. 

The defendant pleaded: 1. That he did not execute the 
receipt; which was verified on oath. 2. That the cotton 
was alldelivered to Pettus, before notice of the ass.gnment. 
3. As aset off, that Pettus, at the time of the commencement 
of the action, was indebted to the defendant in the sum of 
$250, by a note made by Pettusto the defendant, the 20th 
December, 1820, and payable in cotton of the crop of 
1821; and further by an agreement made between Pettus 
and one William Moseley, dated the 17th November, 
1821, whereby Pettus promised to pay $1329,66, in cot- 
ton, to be delivered at the gin of the defendant; and which 
on the 26th of December, 15821, and befere notice of the 
transfer cf the cotton receipt sued on, had been by William 
Moseley, assigned to W. F. Moseley, the defendant. 
The issues were tried at March term 1827, when the jury 
found a verdict for the defendant, and ‘‘some of the jury” 
also said, that “the receipt on which the action was 
brought, was genuine.”? ‘Thereupon the Court rendered 
judgment for the defendant. 
1s 
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By a bill of exceptions tendered by Winston, it appear- 
ed that the plaintiff introduced as a witness, William Mose- 
ley, who deposed, that en the 26th December, 1821, he 
transfered to W. F. Moseley, the defendant, the agreement 
made to him by Pettus, that the transfer was absolute, and 
for value received, and that he did not then know of the ex- 
istence of, or transfer of the cotton receipt sued on by Wins- 
ton. After he had been cross-examined, the plaintiff's 
counsel asked him if he was not bound by contract with the 
defendant, to release him from the whole or part of the con- 
sideration given for the transfer of the agreement, if it did 
not prove to bea sufficient set-off, or if he was not bound 
for part of the costs of the action, if the defence failed. 
The defendant objected to the witness answering thos 
questions, and the Court sustained the objection. 

Eppes, another witness, was then introduced by the 
plaintiff and examined as to facts going to coniradict the 
evidence of the former witness, without obiection, and was 
then requested by the plaintiff’s counsel to relate all ‘the 
conversations which had taken place between him and the 
witness Mose ley. concerning the subject of controversy. 
This was also objected to by the defendant, and the objee- 
tion was sustained. 

The plaintifl’s counsel requested the Court to instruct 
the jury, that the defendant was not entitled to either item 
of set off relied on, because there was no proof that the 
plaintiff had notice of them, at the time his receipt was 
transfered to him. But the Court refused that instruction, 
and charged the jury tho* the items of sct ofl, so far as they 
were proved to exist hefore the defendant had notice of the 
transfer, were avail able against the pl: intiiL. 

The matters of ihis bill of exeeeptions were assigned by 
Winston, the plaintiff in this Court, as error; and also. 
that the verdict not being given by the unanimous assent 
of twelve jurors , was irregular and void, not being respon- 
sive to the issue on the first plea, so that there was no ha- 
sis for the judgment rendered. 


Kecty and Hvurentson, for the appellant. 


Coaurer, forthe defendant. @ 


By JUDGE COLLIER. The opinion of this Court 
is asked upon the following questions of law, 1. Cana 
party be permitted to shew the incompetency of a witness 
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introduced and examined by himself, by a question pro- 
pounded to that witness? 2. Can he shew the incompe- 
teney of such witness, by the examination of other wit- 
nesses? 3. Isa verdict in these words: “they (the jury) 
say that they find a verdict for the defendant, and some of 
the jury also s say, th: it the receipt on which the action is 
brought, is genuine,”’ a sufficient warrant for a judgment in 
favor of the defend: uit, where there is one plea among oth- 
ers, putting in issue the execution of the writing sued gn? 
1. Are the securities called by our law ‘cotton receipts,” 
so far negotiable as in an action breught on one by an in- 
dorsec, hefore due, to prevent a demand acquired by the 
maker, against the payee, previous to notice of assignment, 
from being made the subject of a set-off? 

It is understood to be a well settled principle of law, 
thata party cannot diseredit the testimony of his own wit- 
ness, or shew his incompeteney, « and the reason of it is 
this, because it would be unfair that he should have the bene- 
fit of the testimony if favorable, and be able to reject it ifthe 
contrary. It ean avail the plaintiff nothing to say, that the 
answer to the question pr oposed by him, though its ob- 
vious tendency was to shew the witness incompetent, was 
not designed to be used for that purpose, but that the ob- 
ject was to shew, that the witness had never made a trans- 


fer by which he parted with his interest in the security 


supposed to have been assigned by the witness to the de- 
fendant, and which he was attempting to set off to the ac- 
tion, and the reby to defeat that defence. It is immaterial 
what may have been the intention of the platniiff, that is a 
circumstance which cannot be noticed; the Court can only 
look to the answer which a direct response to the ques- 
tion would elicit, and determine from thence of its admis- 
sibility. 

If it were conceded that the Court erred in overruling 
the question proposed, beeause it impugned the competen- 
ey of the wiiness, the objeciion to the examination was 
nevertheless sustainable, because an affirmative answer 
would have contradicted what he had defore said, and 
thereby shewn him undeserving of credit. 

In sustaining the opinion of the Court below on the first 
cround, this Court is not to be understood as extending the 
rule further than it has expressly laid it down; a party 
may, in some instances, shew facts variant from what his 
own witness has stated; where a witness by surprise gives 
testimony against the party who calls him, he may make 
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out his case by other witnesses. When a party calls a wii- 
ness, for the purpose of satisfying the formal proof re- 
quired by the law, he may call other witnesses, who give 
contradictory testimony. * The reasoning and authority up- 
on the first point, are with equal force applicable to the se- 
cond. 


The verdict of the jury, is a sufficient authority for the 
judgment. It is sufficiently certain, and shews that 
théugh some of the jury may have disbelieved the truth of 
the plea which put in issue the making of the cotton re- 
ceipt, yet they were of opinion that the defendant had 
sustained by proof some or all of his other pleas; and if 
upon either issue, a verdict was found for the defendant, 
the plaintiff’s cause of action is fully answered, and the 
judgment should have followed the verdict. ‘The true in- 
terpretation of the verdict is, that the jury found all the 
issues in favor of the defendant, but that which put in issue 
the execution of the cotton receipt; on that issue they ex- 
pressed no opinion, as the verdict authorised a judgment 
for the defendant on the others. The defendant therefore 
cannot be permitted to object to a reversal, because it is not 
shewn that the judgment on that issue is erroneous. 


The fourth point claims from the Court, a consideration 
more full and minute. It renders it necessary that the 
Court should declare by its decision the character of ‘cof- 
ton receipts;’’ whether they are to be esteemed as standing 
on equal ground, and regulated by the same principles that 
control the transfer of promissory notes, or whether they do 
not partake of the commercial character, and are therefore 
controlable by those rules of mercantile jurisprudence,which 
determine the nature and qualities of an inland bill of ex- 
change. To a solution of these questions, the legislative 
acts in relation to them, must be examined. ‘The first 
statute was passed in 1807, entitled “an act to render 
promissory notes and cotton receipts negotiable, and for 
other purposes. ¢ 


The first section of this act makes promissory notes 
negotiable as inland bills of exchange were. The second 
section enacts, that cotton receipts shall be negotiable in 
the samé manner as promissory notes are by the first. 
These propositions will be found apparent from an inspec- 
tion of the act without calling in aid any rule of construc- 
tion. 
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It is now to be inquired, whether the second section — suLy 1329. 


of the act refered to, hasbeen repealed. The first section 
of an act entitled, ‘‘an act concerning the assignment of 
bonds, notes, &c., and for other purposes,”’ passed Decem- 
ber 18, 1812, declares, “that all bonds, obligations, bills 
single, promissory notes, and all other writings, for the 
payment of money. or any other thing, shal! and may be 
hereafter assigned by indorsement, &c;”? and the same 
section gives to the obligor or maker, ‘the benefit of all 
payments, discounts and sets off, made, had or possessed 
against the same, previous to notice of the assignment.” 
It is argued, that the second as well as the first section of 
the former act, is repealed by the provision here recited; 
that by the general expression ¢‘all other writings’ is 
meant, cotton receipts, and every other security for the 
payment of moncy, or any other thing. If the statute of 
1812, contained no other section than the one quoted, I 
should be prepared to yield to the justness of the argu- 
ment. I know that a statute which deals in generalities, 
may repeal one, more particular in a description of the 
objects it provides for; but we are not permitted to de- 
cide the question by an application of that rule. There is a 
further provision in the aet of 1812, which negatives the 
idea that the second section of the aet of 1807, is repealed, 
and is considered as equivalent to an express declaration 
that that act is only repealed pro ¢fanto, as it specifi- 
eally relates to promissory notes. The section is as fol- 
lows: ‘that an act entitled, ‘an act to enable the as- 
signees of bonds, bills, or notes, to bring actions for the 
recovery of the same, in their own name, and for other 
purposes;’ and also such parts of an act entitled ‘an act 
to render promissory notes and cotton receipts negotiable, 
and for other purposes,’ as in any wise concerns prom- 
issory notes, be, and the same is hereby repealed.” 


The first section is a repeal by implication of the first 
and second sections of the act of 1807; the one just reci- 
ted is an express repeal to the extent it professes, and ac- 
cording to the rules of construction, is viewed as para- 
mount, and exercising a controlling influence over the for- 
mer; the one repeals by construction, and that construe- 
tion is predicated upon the fact of a repugnancy in the two 
enactments; the other is an express declaration by the 
legislature, how far the first act shall be in operation, and 
according to correct legal reasoning, is tantamount to a 
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declaration of the extent to which the act of 1807, is ope- 
rative, and in force of meaning is equivalent to such an 
expression. To present the idea in another form, the se- 
cond section of the act of 1812, specially declares a re- 
peal of the act of 1807, in part, and as it respeets i's oth- 
er provisions, it is to be construed as if it had expressly 
continued, or excepted them from the influence of the first 
section, and the maxim of expressio unius exclusio est 
alterius restricts the control which that section by impli- 
cation would be entitled to exercise over it, to the express 
declaration of the second. Why have the legislature en- 
acted this second section, unless it was intended to be e.- 
fectual? If it had been intended to repeal the act of 1807 

so far as it related to the negotiability of the securities 
therein mentioned, this was done by the first section, be- 
cause it was so far repugnant to that act, and being pos- 
terior in time, is paramount in authority. It could not 
have been done with a view to retain the third section, 
which prescribes the time, when coiton receipts shail be 
due and payable, when there is no time expressed, or any 
other section of the act of 1807. For these paris of that 
act do not conflict with the first seetion of the statuteof 1812, 
and were not therefore abrogated by it. It will not do to de- 
termine that it wasa senscless act of the legislature; if it be 
susceptible of a meaning, the maxim wé/ ves magis valeat 
quam pereat requires that the Court should give to it that 
meaning. 

Again; the first section, by the employment of general 
language as has been shewn, would operate a repeal of 
the first and section of the act of 1507, if it was not ex- 
plained by the second which is special, but this exp!ane- 
tion being manifest, the maxim that ¢*the law general must 
yield to the law special,” is a sufficient authority to dce- 
termine that the first statute is in force to the extent I have 
endeavored to prove. 

In the construction of statutes, there are certain rules 
fixed by legal adjudication, which, when adhered to, ena- 
ble all Courts, and at all times, to give to them the same in- 
terpretation, but when these rules are departed from, the 
unagination, untramelled by principle, is permitied to 
guide the judgment, trere is no uniformity, no certainty 
in decision. These rules, I understand as deserving equa! 
deference and respect with other portions of the comméa 
law, and are supposed to be in the contemplation of the law 
giver, when he gives his assent to the enactment of a law; 
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nence the propricty of adhering to them, that the will of —suxy 1520, 


the legislature may be ascertained. In ‘addition to the ““ V ™“ 


rules already considered, I will consider several others as 
applicable. In 6 Bacon, @ it is said, “the most natural 
and genuine way of construing a statute is, to construe one 
part by another of the same statute: for this expresseth the 
meaning of the makers, and such construction ex vzscui- 
hus actis. The same author says in the same page, 
‘“where a law is plain and unambiguous, whether it be ex- 
pressed in general or limited terms, the legislature should 
be intended to mean what they have plainly expressed, and 
consequently no room is left for construction. But if from 
a view of the whole law, or other laws tn part materia. 
the evident intention is different from the literal import of 
the words employed to express it in a particular part of the 
law, that intention should prevail, for that in fact is the 
will of the legislature.’ 

The principles laid down in these quotations so fully 
and cicarly express their own meaning, that they do not 
need the explanation and illustration of argument; by ap- 
plying the reasoning employed, to the efiect of the first 
and second sections of the act of 1812, considered separate- 
iy and conjointly upoa the act of 1807, the mind is drawn 
{o the conelusion, that the negotiable quality of cotton re- 
eeipts, imparted by the latter is notimpaired by the form- 
er, and that the principles of commercial law, which give 
character to igland bills of exchange, must guide the opin- 
ion of the Court in determining upon the admissibility of 
the sets off offered by the defendant. 

irom the record it 2ppears that the cotton receipt was as- 
signed to the plaintiff, on the day on which it was made; 
that the defendant then had a note of the plaintiff’s in- 
dorser, and afterwards, and before notice of assignment te 
ihe plaintiff, acquired another demand against him. It 
does not appear that the plaintff had notice, before the 
transfer to him of the cotton receipt, of the claim of the 
defendant to any set-off. According to mereantile law, the 
indorsce of a bill, indorsed before duc, receives it on it: 
own intrinsic credit: It is immaterial to him what may 
have been the state of accounts between his indorser and 
any of the other parties to it. Ifhe is not cognisant of 
them, he takes it divested of all right of discount or set- 
off, which it was subject to in the hands of his indorser. 

Cotton receipts, I have said, were governed by this 
rule; and the facts on the reeord, authorising its appli- 


Winston 
v. 
Moseley. 


a Page 399. 









444 , 
JULY 1829. 


Winston 


v. 
Moseley. 


-—— 





CASES DETERMINED IN THE 


cation, .this Court are of opinion, that the Court below 
should have instructed the jury that the defendant’s set- 
off was not allowable against the plaintiff’ That Court 
having given instructions different from the law as de- 
clared here, the judgment is reversed and the cause re- 
manded. 


Judge Sarroxp, dissenting. 
Judges Crensuaw and Waive, not silting. 


Norz.—This opinion was delivered after the cause had been retained 
by the Court, under an advisare. 


Ecnots v. Dernicx. 


A. purchased at sheriff’s sale, without notice,a slave which iad been previe 
ously conveyed by deed in trust. The deed had not been recorded in 
the manner required by the statute of frauds. But, after the sheriif’s sale, 
and before the expiration of twelve months trom the date of the deed, the 
trustee sold the property and executed the trust. It was held. 

t. That the necessity of registry in such case is dispensed with, the term 
of twelve months allowed for registry not having expired. 

2. That the adverse possession of A. under his purchase, made no difference, 
and did not prevent the trustee from executing his trust. 


Wirturam Derrick brought an action of trover in 
Madison Circuit Court, against William Echols, to reeo- 
ver the value ofa slave named Lewis. At the spring term, 
1827, of the Court, on the pleaof not guilty, a verdict and 
judgment were rendered for the plaintiff, for $543 42, 
damages. 

By abill of exceptions taken by the defendant at the tri- 
al below, the faets proven appear to have been as follows: 
One William Fleming, sold and delivered to one David 
Royster, certain slaves, among whom was one named Jim; 
and to seeure the payment of the purchase money, Royster 
executed adeed of trust of the negroes in Fleming’s favor. 
Royster being in possession, sold the slave Jim to Der- 
rick, the plaintif below. Soon after, Fleming, hearing of 
this, informed Derrick of his lien on the negro, which was 
the first notice Derrick had of its existence. Royster, then, 
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March 1823, a deed of trust of another slave named 
Lewis, (the slave sued for,) tovone William Roundtree, as 
trustee, with condition that the slave Lewis should re- 
main in Royster’s possession till the title to Jim failed, in 
which case the truste¢ was to sell.him, to reimburse Der- 
rick for his loss. ‘The parties resided in Madison, and 
both the deeds were recorded, but neither of them had 
been proved or acknowledged in open Court, as required 
by the statute of frauds, but were admitted to record on 


probate made before the clerk of the County Court only. 


After the making of those deeds, Echols, the defendant be- 
low, obtained a judgment and execution against Royster, 
and the sheriff, under this execution, levied on the slave 
Lewis, and sold him as the property of Royster, and 
Echols became the purchaser, obtained the possession, 
and has retained him ever since. After this sale, Royster 
failed to pay Fleming, and Jim was sold under the deed of 
trust to satisfy his claim, and Derrick bought him. Derrick 
then procured Roundtree, his trustee, to sell Lewis under 
his deed. At the sale of Lewis, Echols attended and gave 
notice of his claim and previous purchase, and forbid the 
sale; but the trustee proceeded, nevertheless, to sel] him, 
and Derrick bought him also. The sales made under the 
deeds of trust, were both made within one year from their 
respective dates. Upon this evidence, the defendant be- 
low moved the Court to instruct the jury, that if they be- 
lieved from the evidence, that. the plaintiff had no actual 
notice of the deed of trust for the benefit of Fleming, 
when he purchased and obtained possession of the boy 
Jim, and paid his price to Royster, that the title of said 
Derfick was good against the lien of Fléming, unless his 
deed of trust had been proved or Nest BE in the 
County or Circuit Court of. Madison, and recorded mn 
twelve months afier its date; and consequently, that the 
plaintiff purehised the boy Jim in his own wrong, and 
could not thereby acquire a right to sell Lewis uncer his 
deed. Also, that unless the deed of trust to Roundtree 
had been proved or acknowledged in the County or Cir- 
cuit Court of Madison, and recorded in twelve months 
from its date, it was inoperative against a judgment cre- 
ditor of said Royster. But the Court refused so to charge, 
and on the contrary, instructed the jury, that although the 
clerk of the County Court had no authority to reccive pro- 
bate or acknowledgement of the deeds in question, yet if 
19 


— 
Der otal. 





145& 


to secure Derrick in his purchase, executed, on the 29th of | JULY 15829. 












if 
T 


a ee 





ce 


p1t6 
JULY 1829, 
Echols 
v. 


Derrick. 





a Laws of Ala 

b Astor v. 
Wills, 4 

Wheaton 466. 


488. 
¢ Ibid. 487. 





CASES DETERMINED IN THE 


they should be satisfied from the evidence, that the sales 
had been made under those deeds within twelve months 
from their dates, respectively, that the title of the purchas- 
er would be good, and could not be affected by a failure to 
prove and record them afterwards; and that the cesfuy que 
trust being the purchaser, would make no difference, nor 
would the adverse possession of the defendant, under his 
purchase, vary the case, or affect the title of the plaintiff. 
Echols now here assigns for error, that those instructions 
were improper. 


Ketty and Hutcurson for the plaintiff in error, argued 
that the deeds of trust were improperly admitted to record; 
that the statute requires such deeds to be proved in open 
Court, @ that therefore the registry was a nullity, and 
could not operate as constructive notice; 4 that Echols was 
a bona fide purchaser without notice, and that the convey- 
ances as to him were good; ¢ that the execution of the 
trust could not operate in a case like this, when the deed 
of trust was not regularly registered, and the defendant 
had adverse possession as a purchaser without notice. 


M‘Cuvune, for the appellee. 


By JUDGE WHITE. The first inquiry is, whether 
Derrick, by purchasing the boy Jim of Royster, without 
actual notice of Fleming’s lien, acquired such a title as 
to render it useless, and therefore prejudicial to Royster’s 
creditors, for Roundtree to execute the trust in the deeds 
to him, by the sale of Lewis for the indemnity of Derrick? 
If this were the case, Fleming’s rights would have been 
prejudiced without any default on his part. He ecrtainly 
was authorized to take the deed with the condition it con- 
tained, and to permit the property to remain with Roys- 
ter; nor could it be expected that he should know by anti- 
cipation, who Royster designed selling him to; and there- 
fore could not be required to give actual notice to prevent 
imposition. There is no evidence that he coanived at, or 
even knew of Royster’s intention to sell to Derrick, be- 
fore the sale; on the contrary, his conduct after that event, 
in notifying Derrick, shewed fairness of intention in him, 
and had the effect to induce the latter to adopt a measure 
which prevented his ultimate injury. The law did not 
require Fleming to prove his deed in open Court and 
place it upon record to give constructive notice under 
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twelve months, and as that time had not transpired when 
the sale took place, he was in this also without default. 
We are not then prepared to say that Fleming’s title to 
Jim could have been destroyed by the establishment of 
Derrick’s, when Fleming did nothing but what the law 
permitted, and left undone nothing which it required; nor 
can we conceive, that the proof and registration of his 
deed, according to the provisions of the statute of frauds, 
after the sale, if embraced by them at all, could have an- 
swered any efficient or valuable purpose. But it is said, 
that the deed made to indemnify Derrick against loss, by 
failure in the title to Jim, not having been proven in open 
Court, and recorded, could not prevail against Echols, 
who was a judgment creditor of Royster, though his judg- 
ment was subsequent to the date of said deed. This ob- 
jection is also met by the fact, that the twelve months 
given by law to prove such deeds in open Court and have 
them recorded, had not clapsed when the sale under the 
deed was made. This being done, its force was spent, 
its design effected by the execution of the trust, and none 
of the intentions of the law could. have been answered by 
its subsequent proof and registration. We are therefore 
of opinion, that there was no error in the judgment of the 
Circuit Court. 


Judgment affirmed. 


JupGe Sarro_p, not sitting. 





Lucas vy. Tur Bank or GEorGIA. 


i. A corporation created in another State, may sue in this State. 

2. To establish the existence of an incorporated Bank in another State, @ 
copy of its charter, and parol proof of its being in operation, will be suf- 

cient: 

3. Where a suit is instituted by a corporation, can the authority of the at 
torney who institutes it, be inquired into? Quere. ; 

4. Profert of the authority of the attorney being made in the declaration, 
the defendant, by pleading the general issue, waves the right to inquire 
into it, if such right did previously exist. 


Tne President, Directors, & Co. of the Bank of Geor- 
gia, by their attorneys in fact, G. R. Clayton and E. Cary, 
brought an action of assumpsit, in Montgomery Circuit 
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Cvurt, in August 1825, against Henry Lucas, to recover 
ona note made by him for $1680, dated the 14th June, 
1820, and payable at six months, to the order of John Lueas, 
at the Branch Bank of the State of Georgia, in Milledge- 
ville. The note was indorsed by John Lucas, to ,one S. 
Goodall, and by him to the plaintiffs. The plaintifls de- 
elared by attorney, and made profert of the letters of at- 
torney under which their agents acted;and the defendant 
pleaded the general issue. At March term, 1826, the 
isst'e wes tried, and a verdict was found for the plaintiffs. 

The defendant, on the trial, required the production of 
the warrant of attorney or authority by which the suit was 
instituted, and moved the Court to non pros the plaintifis, 
if it was not produced. The Court overruled the motion, 
being of opinion, that at that stage of the cause, no authori- 
ty was necessary to be produced. The plaintiffs produced 
the note and an authenticated copy of the act, incorporating 
the Bank in Georgia. They also proved by the deposition of 
a witness, that 2 Branch of the Bank of the State of Georgia, 
was established in the town of Miiledgeville, and was in 
operation before the date of the note sued on, and was 
still in operation. This was all the evidence offered of the 
existence of said corporation. ‘The defendant objected to 
the admissibility of the evidence, and also requested the 
Court to charge the jury, that it was insufficient to shew 
that the plaintiffs were a body corporate, and to entitle 
them to sue in this action. But the Court ruled that it was 
admissible and sufficient. To all which the defendant Lu- 
cas excepted, and he now assigns those several decisions 
of the Court below, as errors. 


Hireucockx, Gotptuwaire and THorineron, for the 
plaintiff in error. 


RockwE Lt, Gorpon and Bugses, for the appellees. 


By JUDGE COLLIER. In the argument of this cause, 
three points were made by the plaintiff in error. 

Ist. That the warrant of attorney, or other authority, 
by which the corporation was represented in the Court 
below, should have been produced. 2d. That there was 
no legal proof that the plaintiffs were a corporation. $d. 
That a foreign corporation eannot sue in the Courts here. 

When the cause was called for trial, and before the de- 
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claration was read to the jury, the defendant below moved 
the Court to require the production of the warrant of at- 
torney, or other authority, by which the plaintiff was rep- 
resented there, and in defantt of its production, cailed 
upon the Court to non pros the plaintifi. 

This Court, in Gains ef al. v. the Tombeckbe Bank, « 
after speaking of the manner of appointing attorneys to 
appear in Court, by corporations and natural persons, em- 
ploy this language: ‘But is there any reason for requi- 
riug this authority to appear in a suit, by a corporation, 
more than in one by a natural person.. In either ease, the 
authority of the attorney rests with the party he repre- 
sents, and the Court. The adverse party has no right to 
question it. The corporation cannot act ir pais, but by 
its common seal, but as much as a natural person, is estep- 
ped from denying the acts of its attorney of record.” 
Without permitting ourselves to sean the optiton pro- 
nounced by the Court in that case, with a view to its re- 
gal correctness, we are willing that the doctrine of s/are 
decisis shall control our opinion upon this point, until we 
shall be satisfied that great injustice will resuit from its 
continued recognition. 

If however it were conceded, that an attorney pro‘ess- 
ing to represent a corpuration should be required to pro- 
duce the warrant of his appointment, we would say, that 
in this case it had been admitted, or the right to demand 
its production waved 4y pleading the general issue. 

The note on which this action is bronght, is pryabie to 
John Lucas, at the Branch Bank of the State of Georgia, 
in Milledgeville. ‘To prove the existence of the cornora- 
tion, the piaintii¥ offered in evidence ia the Court below, 
the act of incorporation passed by the Legisiature of 
Georgia, authenticated pursuant to the act of Coigress;.and 
a deposition, which conduced to prove the estalishment 
of a Branch of the Bank of the State of Georgia, in the 


town of Milledgeville, before the date of the “efendani’s 
note;. and that it was still in operation. The defendant 
moved the presiding judge to insiruct the jury, that the 
evidence was net sufficient to show that the plaintiif was 
a body politic, which instruction wes refused. ‘The act of 
incorporation created a body politic, by the name and 
style of “the Preident, Directors and company, of the 
Bank of the State of Georgia,” and gave to them the right 
to commence Banking operations, so soon as a verizin 
amount of stock should be subseribed and paid for; and 
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authorized “the President, Directors & Co.”’ in six months- 
thereafter, to establish an Office, or Branch, for purposes 
of discount and deposit, at Milledgeville. 

It was certainly a part of the proof of the plaintiff be- 
low, to make out his right to sue, by adducing evidence 
as to a corporative character. @ Proof that the "Bank had 
commenced business, was evidence, prima fucie, that the 
conditions on which the charter was to become operative, 
had been performed. ‘The commencement of business by 
the Branch, as shewn by the deposition of the witness, 
when coupled with the charter, is evidence that the princi- 
pal Bank had an actual existence; for unless it had, the 
Branch had no legal being. 

The books of the Bank would not be the best evidence 
to shew the amount of stock subscribed and paid for, ang 
it may well be questioned whether they would have been 
evidence at all, against the defendant below. ‘They are 
the private papers of- the Bank, with which he has had 
no concern, and I should therefore apprehend that he 
could not be concluded as to the facts they exhibited, 4 
unless he was a member of the eorporation. 

If the note had been made directly to the Bank, no evi- 
dence could have been required to prove the actual ex- 
istence of the corporation, since it would thereby have 
been admitted. As the note is only payable at, and not 
to the Bank, the question may perhaps be varied. But 
the testimony which went to the jury, being deemed suf- 
ficient on this point, it is unnecessary for the Court to ex- 
press an opinion upon the effect of the recital in the note. 

With regard to the last point, this Court is of opinion, 
that the plaintiffs might maintain an action in the Courts 
of this State.¢ In fact, so far as our researches have ex- 
tended, the question never seems to have been seriously 
agitated. The cases of foreign administrators and execu- 
tors, and of commissioners of foreign bankrupts, to which 
the plaintiff in error has refered as analogous in princi- 
ple, seem to us to be entirely dissimilar. The reason why 
these cannot maintain actions in our Courts, is because 
their appointment, which is designed to operate a trans- 
fer of the credits and effects of those they represent, can- 
not have that effect extra territorium. ‘The laws here, 
have a control over their property as against a foreign as- 
signment by act of law, and will exercise that control with 
a view to the benefit of resident creditors. Inthe present 
case, the debt acerues to the Bank in Georgia, by the act 
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of the maker of the note, and not of the law, and cannot | JULY 1829. 
be discharged by his withdrawal without the jurisdiction Radin 
of that State. No act of his, independent of, and unau- v. 
thorised by his creditors, can impair his legal and moral The Bank of 
obligation to pay the debt. —— 
The defendant in error does not ask to be permitted 
to interfere with the legal rights and immunities of our 
citizens, but only invokes the remedy which we give to 
them, for the attainment of an undisputed right, or if dis- 
puted, only by the debtor. Great Britain, in periods of 
war, has closed her forums against an alien enemy; but in 
times of peace, they are always open to foreign creditors, 
whether natural or artificial persons. The Dutch trading 
companies have prosecuted their rights there, and doubt- 
less other foreign corporations have done the same. 
Apart from other ar guments, this Court w ould find itself ? 
constrained, by considerations of international comity, to 
accord a permission to the corporation of another govern- 
ment to prosecute suits in our Courts, and more especial- 
ly when, by doing so, the rights of our own citizens would 
not be affected. 
The Court can discover no error in the case as pre- 
sented. 
Judgment affirmed. 


Jupcr Taytor presided below, and did not sit. 





Lucas vy. CoprLAnp. 


tn debt on the record and judgment of a recovery ina sister State, a pies 
alleging that such judgmeut was entered of record by a deputy clerk, 
fraudulently, and by reason of a combination with the plaintiff for that 
purpose, is bad or demurrer, and may be stricken out on motion. 


Joun Cope.anp instituted three suits of debt in the 
Circuit Court of Montgomery county, in 1825, to recover 
of Henry Lucas, on the records of three several judgments, 
which he had obtained against him in the Superior Court 
of Hancock county, in Geor gia. The defendant pleaded a 
variety of defences. In each case a plea was filed, reci- 
ting “that the said supposed judgment and recovery was 
never legally obtained, but was entered of record in the 
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said Superior Court of Hancock county, in the State of 
Georgis, to wit, in the county aforesaid, at the time in 
that behalf mentioned in the declaration of the said plain- 
tiff, by one Rhodius Nichols, a deputy clerk of the said 
court, in consequence of a fradulent combination between 
the said Nichols and the said plaintiff, to defraud the said 
defendant, &e.’? with a verification. In one of the cases, 
the plaintiff demurred to this plea, and in another, moved 
to strike it out; and-in both eases, the plaintiff, in the 
Court below, prevailed. Those décisions, are here by 
Lucas, assigned for error. 


Gotptruwaire, for the plaintiff in error, argued that 
nul diel record was not the only proper piea, @ and that 
this plea was a sufficent bar to the action. 4 


Bveser, for the defendant. 


By JUDGE SAFFOLD. The only ground for re- 
versal now insisted on, is, that there was error in either 
striking out the plea of fraud on motion, or sustaining a 
demurrer toit. The obvious tendency and design of that 
plea was, unless it be regarded as a mere quibble in plead- 
ing, to deny the verity of the record in the sister State; 
to admit its existence and apparent regularity, but deny 
its validity; to admit the transeript of the record to be 
in the ordinary and legal form, that the attestation of the 
clerk, and the certificate of the presiding judge, were 
genuine, and given in the form and menner prescribed by 
the aet of Congress, yet to insist that the judgment is spu- 
r ous; that the turpitu: le and dexterity of a deputy cler k, 
has eluded the vigilance of the judge and principal clerk, 
or that his prowess has placed them at defiance, and ena- 
bled him to enter up a judgment, without the sanction, 
and against the authority of the Court. 

This is truly a novel defence: yet it has been urged 
with abilities and i: Ygcnuityworthy a better cause. It has 
however, been sulticiently answered by the adverse 
counsel. Both sides have elain:ed advantage from a de- 
cision of this Court, rendered a few days sinee, in the 
case of Hunt and Condry v. Mayfield. © Wis not believ- 
ed that any principle recognized in that case, can aflord 
the slightest sanction to this defence. By that decision, 
the doctrine ‘vas advaneed, that in a ease like this, the 
only proper generai issue, is the plea of nud died record: 
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but in eases where the Court had not jurisdiction over the 


person ot the defendant, or over the subject matter of 


controversy, the general issue was not the only proper 
plea; that in such cases, or where a judgment is absolutely 
void, the defence may be made by a special plea in bar, 
or in some cases, under the general issue. ‘The general 
propositions were at the same time maintained, on the 
authority of the Supreme Court of the Union, and in which 
it was said, most of the States, and even New York had 
nearly or entirely concurred, that judgments of a sister 
State should have the same credit, validily and effect, in 
every other Court in the Union, that they were entitled 
to in the State where rendered; that such pleas as could 
be there pleaded, and none others, were admissible in any 
other Court of the United States; and that there can be no 
averment in pleading against the vadidity of a record, 
though there may be against its operation. ¢ - 

Then the question recurs, does not this plea directly im- 
peach the faith, credit and validity of thisrecord? ‘It admits 
of no other interpretation, and is clearly forbidden by the 
Constitution of the United States, Art. 4. Sec. 1. “That full 
faith and credit shall be given in each State, to the publie 
acts, records and judicial proceedings of every other State; 
and that Congress may, by general laws, prescribe the 
manner in which such acts, records and judicial proceed- 
ings shall be proved, and the effect thereof;”’ and with the 
provisions of the act of Congress in pursuance thereof, pass- 
ed in 1790, declaring that the record of a judgment from 
another State, shall have the same faith and credit in each 
State, that it has in the State Court in which it was ren- 
dered. 

The plea must be understood as admitting the jurisdic- 
tion of the Court in Georgia, and that the process was 
dvly served upon the defendant, as well as the apparent 
regularity of the proceedings, because neither is denied. 
If the plea could be regarded as one, amounting in sub- 
stance only, to the general issue, it was equally inadmissi- 
ble, as being irregul: ir and unnecessary; and for the addi- 
tional reason, that the defendant, having at the same time 
a formal plea of the same kind, is not permitted to en- 
cumber the record with a multiplicity of similar pleas. 

It is not intended on this occasion to decide in the ab- 
stract, that in all cases where suit may be brought on a 


judgment from another State, the plea per fr audem is in- 


admissible; for the proposition to that.extent is unnecessa~ 
°0 
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ry to the decision of this case; and it is conceived impro- 
per to embarrass a subject of this importance, by antivi- 
piting questions that may necessarily arise for future 
discussion. If it were admttted, that in a State ike Penn- 
sylvania, where there is no special chancery jurisdic- 
tion, and the Courts of law must afford all the relief in any 
case, that can be sought from the judiciary, the Zrudh of 
the record may be impeached by a plea at law, it does not 
foilow that the same can be done in States which have 
distinct chancery jurisdiction, more adequate to investi- 
gate frauds, accidents, or mistakes. Or, were it admitted, 
that in eases where it does not appear that the defencant 
had notice of the pendency of the suit, or was not a party 
to it, bit afleeted by it; or where the nature of the pro- 
ceedings was exparte, as in granting administration, or the 
like, that there , the plea per frandem would be admissi- 
ble, these concessions would not prove that the same de- 
fect can be sustained where there is no quest on as to the 
jurisdiction of the Court, the parties to the suit, the appa- 
reat regularity of the proceedings, or their authentication. 
Tn cases of the latter description, though the matter in 
contest may have passed in rem yudicalem, yet the Court 
may have had no jurisdiction, or it may have been res 
inter alios acia, so that the defendant had no opportuni- 
ty to resist the judgment or to assert his rights. 

In any view that can be taken in this case, the plea is 
considered bad and inadmissible, and so entirely insu fhi- 
cient, that there could be no error, either in rejecting it 
on motion, or overruing it on demurrer. 


By JUDGE-COLLIER. In the opinion of the Court 
just expressed, it is intimated that the judgment of a sister 
State, when sued on in the Court here, cannot be avoided 
by pleading that it was obtained by fraud, when it appears 
from the record, thatthe defendant was served with process 
there. With entire respect, 1 must be permitted to main- 
tain the converse of that proposition. 

I grant that the judgments of the States of this Union, 
when sued on withoutthe State where rendered,are entitled 
to a consideration in point of dignity, equally high and 
conclusive, as in the State from whence they are taken. A 
sensible and operative construction of the Constitution 
and act of Congress, conduce to this conclusion; and the 
Supreme Court of the United States, by its decision in the 
case of Mills vy. Duryee, have put the question beyond 
controversy. 
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Hut neither the Constitution nor act of Congress bear 
en the question. It is to be settled independent of their 
influence, by the rules extracted from E: iglish adjudica- 
‘tions, on the character of home judgments. These teach 
us, that such judgments are conclusive evidence of the 
verily of the facts they import. That when sued on, no 
defence is admissible which negatives matter intrinsic; 
because these matters were res adjudicata, and conclu- 
sively evidenced to be so, by the record. But they 
furnish no authority for a decision, calculated to effect such 
superlative injustice as that which determines that the 
party is also concluded as to matter extrinsic, which had 
not before been adjudicated. Such a decision, had one ever 
been made, could never have acquired the force of authori- 
ty in Westminster Hall, the rules which regula‘e meum 
and tuum, are there too well defined, and the doctrine 
of moral and municipal justice too well ascertained. 
The true rule then is, that any matter which constitutes, 
if true, a good defence, and did not ‘mpugn the verity of 
the record, is admissible. Fraud has always been a much 
favored defence by the common law; such is the detesta- 
tion in which that law holds it, that it declares it shall vi- 
tiate every transaction into which it enters, even the most 
solemn acts of the Courts of justice. « 

The learned counsel, who argued the case of Mills v. 
Duryee in favor of the conclusiveness of ithe judgment, 
employs this language: **But the defendant musi either 
distinctly deny the record, avoid it by pleading per frau- 
dem, satisfaction,’’ &e. & Fraud does not contradict the 
record; it presents to the Court new and extrinsic matter, 
and asks that the judgment may be annulled for that cause. 

The distinetion which was taken in the argument, be- 
tween the right of parties and strangers, to avoid, has no 
foundation in sound reasoning. The stranger can avoid 
because he was nota party to the recor d, and therefore could 
not have defended himself against the frand. The party 
had no notice of the fraud, and therefore could not have 
counteracted it before judgment. 

Without undertaking to specify any particular fraud 
which would avoid a judgment, it is enough to say, that 
any facis and circumstances shewing that the < defendant was 
circumvented by the employment ‘of cov ray and fraud- 
lent means, bythe plaintiff, or his agents, done with a view 
to gain an advaniage of him, and that such advantage is 
gained, would render the judgment null. 
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© g JULF 1829. Can it be true, that a party agatnst whom a judgment 
is fraudulently obtained, is remediless; or am I to be told* 
Lucas = that chancery extends her protecting arms to his relief? 


Copeland. This cannot be, for that tribunal only lends her aid where ’ 
——___— the forums which administer law according to strict jus- 
tice, are incompetent to give relief because of their con- 

strained application of the general cannons of right to each 
particular case. Does this case form such an exception? 
I apprehend not. The general principles of law control 
the adjudication of both Courts. The powers of the two 
Courts, on questions of fraud, when the fraud can be dis- 
covered, are co-ordinate. If the defence be not authorized 
by law, equity cannot, therefore, interpose. To affirm its 
. right to do so, supposes that chancery can administer re- 
lief where the law is deficient, by making rules for the 
decision of each particular case. This idea prevailed at the 
first institution of Courts of Equity, but has been explo- 
ded by more correct notions of jurisprudence. ‘The idea 
advanced in argument, that the plea of fraud is tanta- 
mount to that of nud tel record, and therefore demurra- 
‘ ble, is not well founded. It might, with equal propriety 
be said, that the plea of fraud to debt on bond, is in effect 
‘ non est factum, and therefore bad. 
’ But on the sufficiency of the plea in this case, I concur 
in the opinion of the Court, and am therefore, for aflirm- 
ing the judgment. 


By JUDGE PERRY. I concur in the views taken in 
. the opinion delivered by Judge Collier. 


« JupGe CrensHaw, not sitting. 
Judgment affirmed. 
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Innerarity v. Kennepy anp Kirtcuens. 


A 1. In an action of tréspass to try titles, a deed made to the plaintiff, as ad- 
ministrator, is admissible evidences 


2. The words, ‘‘as administrator,” are to be considered as descriptio per- 
sone, merely. 


James INNERARITY, in 1827, brought an action of tres- 
pass to try titles, against Joshua Kennedy, in Mobile Cir- 
cuit Court; te recover the possession of a piece of ground 

, in the city of Mobile. Samuel Kitchens was, by consent, 
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substituted as defendant to the action, and pleaded the 
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general issue; and at the special February term, in 1828, * 


of said Court, a’ verdict was found for the defendant. By 
a bill of exceptions taken by the plaintiff at the trial, it is 
shewn, that to support the issue on his part, the plaintiff 
offered in evidence, a deed made by William E. Kennedy, 
dated the 2d of March, 1820, which recites, that whereas 
he claimed a certain lot of seven acres, under a sale made 
to him by one Baudin, who held it under a title from the 
Spanish Governor, Gayoso, dated in 1798; and whereas, 
by articles of agreement made in 1806, between the said 
Kennedy and the late Joseph E. Collins, deputy surveyor 
of West Florida, who had also a permit or order of survey 
for the same land, it was stipulated that they should di- 
vide the tract between them, so that the northern part 
should belong to Kennedy, and the southern part to said 
Collins; with a further stipulation, that Kennedy should 
fence, ditch and improve the land, to prevent its forfeiture; 
and reciting that he had given evidence to the land com- 
missioners, that he had done so, under his particular 
claim, no such evidence having been given by the person 
who claimed for Collins; and whereas, Innerarity, the 
plaintiff, had been appointed in Mobile, administrator of 
Collins’ estate; that from regard to the memory of Col- 
lins, and for the further consideration of one dollar, paid 
by James Innerarity, administrator of said estate, he 
the said William E. Kennedy did bargain, sell, remise 
and quit claim to ‘* James Innerarity, administrator of 
said estate, and to all, and evers, and each persons who 
should purchase the said described premises, or any part 
thereof, at an administrators’ sale of real estate, made in 
pursuance of the laws thereto applicable, and the legal order 
of the Court having the power to make such order, and 
all, and every, aud each of their heirs,” all the right he 
then had, or thereafter might have to the southern half 
of said premises, according to said articles of agreement, 
which he thereby ratified and confirmed, together with all 
the reversions, &e. and all his estaie, both at law and in 
equity, &e.’’ To which was added a covenant, that if a 
further title of confirmation or patent was obtained from 
the General Government, for the said land, that he and his 
heirs were bound to execute such further conveyances to 
‘said J. Innerarity, administrator, or to his legal assigns, 
or the heirs of said Collins, as the case of right should be, 
as they or any of them should demand for the premises. ”? 
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To this deed, Joshua Kennedy was a witness, and it was 


Rend acknowledged before the clerk of the inferior Court of 


Mobile county. ‘The article of agreement referred to was 
appended to the deed; it purported to be a grant «f the one 
half of the premises above described, to be held by Ken- 
nedy, on condition of his fencing and ditelring the lot im- 
mediately, to prevent its forfeiture. ‘The detendant’s 
counsel objected to the said deed as evidence, and the Court, 
on the ground that the deed conveyed no legal title to the 
plaintiff, rejected it. ‘This was the error. assigned by Inne- 
rarity, the plaintiff in this Court. 


Acre, for the appellant. 


Exuiort, for the appellees. The deeed was properly 
excluded; the probata should legally correspond with the 
allegaia contained in the declaration. The plaintiff de- 
clares for the lands in his own right, and produces a deed 
executed to him in his fiduciary character, and as adminis- 
trator of the estate of Collins; and this deed is made in con- 
formity with the articles of agreement made wiih Collins 
in his hfetime, and which constituted the so/e considera- 
tion for making it. 

The fact that the articles of agreement were the only 
evidence of consideration, and in fact, constituted a part 
of the deed itself, proves that the words ‘‘as administra- 
tor of, §c.”’ were not intended as the plaintiffs’ counsel 
insist, as descriplio personzx; but that they were used 
ignorantia juris, to pass the estate to the heirs of Collins. 
This was the intention; but this the plaintiff has entirely 
disregarded, and has sued in his own right. At law, if 
the deed could have any validity, it could only be as evi- 
dence in an action brought by the plaintiff in his represent- 
ative capacity. @ The plaintiff is bound to elect the right 
under which he will claim, he cannot in the same action, 
claim the fee, and also claim as trustee for the heirs at 
law. But we contend, that at law, the deed is a nullity; 
though in equity, it might be otherwise. The deed docs 
not pass th> estate to the plaintiff in his own right, and it- 
cannot support his action; he must recover on the strength 
of his own title, and not onthe weakness of his adverse- 
ry’s, 6 and his title must be a legal title, and not only a 
legal title, but he must establish a right in himself, to en- 
ter, to possess, and to enjoy; this the deed certainly does 
not shew. ¢ 
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By JUDGE COLLIER. The material question for the 
Court to determine, is, whether the deed of William FE. 
Kennedy to the plaintiff should not have been permitted 
to go in evidence to the jury in the Court below. The 
deed contains several recitals, descriptive of the lot con- 
veyed, and declaratory of the cause of the conveyance, 
none of which it is conceived impair its validt/y; and 
then conveys the lot to the plaintiff, as administrator of 
J. E. Collins, deceased, and covenants that if the grantor’s 
title to the lot shall be confirmed, or a certificate of con- 
firmation issue therefor from the United States Govern- 
ment, that then he will, if necessarv, make further assu- 
rance of title. The lot conveyed is south of the thirty 
first degree of north latitude, east of the Pearl, and west 
of the Perdido river. The grantor in the deed refers to his 
title as emanating from the Spanish Governor, Gayoso, in 
seventeen hundred and ninety-eight. This deed, in the 
opinion of the Court, conveys to the plaintiff, all tithe which 
was vested in the grantor, and there is nothing, on the 
face of it, which diseovers that the legal title was not vest- 
edin him. ‘The covenant for further assurance, if further 
assurance were unnecessary to pass the legal title, would 
be rejected; whether it was, the Court is unprepared from 
the facts to say. 

The deed, it has been remarked, makes a conveyance to 
the plaintiil as administrator of J. E. Collins, deceased, and 
hence the defendant has argued, is not admissible for the 
plaintiffin this action in his individual capacity. This ar- 
gument, it is believed is not sustainable; describing the 
plaintiff as administrator, can be viewed only as a designa- 
tio persone. © ‘The legal interest is vested in him indi- 
vidually, and it is competent for htm to use the deed as 
evidence in an action where his representative character 
is not noticed on the record. The plaintiff will be answera- 
_ble over, should he recover, to the heirs of his intestate; 
but that circumstance cannot form matter of legal defence 
to the plaintiff’s action. So strict is the regard paid in 
Courts of law to the legal title, that a trustee is permitted 
there, to maintain an action to try title against his ces/i 
que trust.® If the deed had been made to the plaintiff in 
his individual character, and he had described himself on 
the record as administrator, we apprehend the proof would 
have been variant from the allegation, and he must have 
failed in his action; but such a case is not analogous to the 
one we are considering. We arc of opinion that the Court 
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erred in not permitting the deed to go to the jury; its suf- 
ficiency to prove the issue is not presented to us, but only 
its admissibility; and on that point is our opinion express- 
ed. The judgment is reversed and the cause remanded. 
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i. The lessee of a ferry is the person liable to the penalty of $10, imposed 
» bY the statute of 1820, for neglect. 

- But where a person is employ ed on shares, and for an indefinite time, 
wf = he has the exclusive control and management during his employ- 
ment, yet he is to be considered asa servant, and not a lessee; and the 
owner is liable. 

3. When a peualty has accrued toan individual, under a statute, it is a vest- 
ed right, and the repeal of the statute pending a writ of error does not 
divestit, but the Court may go ontorender a judgment. 


Tis was an appeal tried in the Circuit Court of Autauga 
county. George Taylor had obtained a judgment against 
B. Rushing, as the owner of a public ferry, for ten dollars, 
as a penalty incurred by reason of his being detained at the 
public ferry of said Rushing. On the trial of the appeal, 
the proof was, that the ferry belonged to Rushing, and 
had been regularly established by the County Court; that 
in May, 1826, the plaintiff had been detained two hours 
on account of the absence of the ferryman. It was proved 
that before and after this time, Rushing kept the ferry 
himself, but that at this time one Allen was keeping it: 
that he had been engaged by Rushing to do so, anu that 
they were to share the proceeds, as ‘also the profits of a 
hatier’s shop, which Allen carried on at the same time; that, 
Allen was to have the entire control of the ferry, but he 
did not give to Rushing any bond or obligation to keep it 
according to law. No specific time was fixed by the 
agreement, during which Allen should keep the ferry, but 
if was understood he would keep it a year; he did not, 
however, keep it a year; but soon after the above n: unall 
time, he declined keeping it any longer. On this proof, 
the Circuit Court gave judgment for the defendant, on the 
ground, that as Ailen had the whole control of the fer ry, 
it was tantamount toa lease of it io him, and that the 
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lessee was the person liable to the penalty under the SULY 1820, 


statute. This decision is assigned for error by Taylor, 
who sued his writ of errer to this Court. 


TnrorineTon, for the appellant. 


Firzpatricx and GotptruwairsE, for the appellee. 


By JUDGE PERRY. The penalty is claimed under 
the provisions of the statute, passed December the 20th, 
1820, which is in these words: ‘And it shall and may be 
lawful, for any person or persons detained at any public 
ferry, by reason of the ferryman’s not having good and 
sufficient boats, or other proper craft, and hands, or by 
neglecting to do his duty, may by warrant from a justice 
of the peace, recover from such ferryman, or owner of 
such ferry, the sum of ten dollars for every default or 


Taylor 


Rusti. 





neglect.”’« Under this clause of the statute, the facts of aLawsof Ala. 


the case present two subjects for our consideration. The 
construction of the agreement between Allen and Rushing, 
and whether it constitutes a lease; and the construction 
of the statute under which these proceedings were had. 
A majority of the Court are of opinion, that if Allen could 
be considered as a lessee, that then the defendant was not 
liable unde the statute, according to the principle settled 
in the case of Ladd v. Chotard, decided in this Court. 4 
But in applying the rules of construction to the agreement 
between Allen and the defendant, we have come to the con- 
clusion that it does not constitute Allen a lessee, because 
there was no definite period of time, that he was to enjoy 
the ferry, in exclusion to the owner. Allen then having 
no right to the possession in exclusion of the owner, places 
him in the situation of a laborer for hire, to Rushing; and 
his having the entire control and management of the ferry, 
does not alter the construction of the agreement, and con- 
sequently, cannot diminish the liability of the owner. He 
will be held to a strict compliance with the statute, and it 
would be no excuse for him to say the detention was occa- 
sioned by his agent or servant, to whom he had given the 
management of his ferry. It is contended by the counsel 
for the defendant, that supposing he was liable under the 
statute of 1820, at the time of the rendition of the judg- 
ment in the Court below, he is not now liable, inasmuch 
as the Legislature, in 1827, passed an act to consolidate 
and reduce into one, the several acts concerning roads, 
21 


p- 397. 


b Minor’s Ala. 
Rep. 366. 








162 


CASES DETERMINED IN THE 


suty is. highways, ferries and bridges, containing a repealing clause 
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of all acts or parts of acts, contravening the provisions of 
that act. Without discussing the point, whether or not 
the law of 1820 was repealed by the law of 1827, a judg- 
ment may well be rendered against the defendant, for the 
reason, that the plaintiff’s right to the penalty accrued, and 
became vested, previous to the law of 1827; consequently 
the legislature had no power to interfere with the private 
right which had accrued under the law of 1820. _ It is this 
feature in this cause, that distinguishes it from the case of 
Yeaton and others v. The United States, «and from 
the case of the Tombeckbe Bank v. The State of 
“Alabama. In the first case, the forfeiture was going to 
the general government. It wasa suit between individu- 
als and the government, and the law under which the for- 
feiture accrued, was suffered by the government to expire 
by its own limitation; consequently, the rights which the 
government acquired under it, ceased. The case of the 
Tombeckbe Bank v. Fhe State, was similarly situated. A 
judgment had been rendered against the Bank in favor of 
the State, for a penalty created by an act of the legislature; 
pending the cause in this Court, the legislature repealed 
the law creating the penalty, without reserving the rights 
the State had acquired under it. The State having the 
interest in the penalty, it was competent for the legislature 
to discharge it. The Court are therefore of opinion, that 
the judgment of the Court below should be reversed, and 
judgment rendered in this Court for the plaintiff. 


Reversed and rendered. 





Martin v. Wuire, 2dm’r. 


The possession of personal property, remaining with the vendor, where 
the bill of sale is absolute, is only prima facie evidence of fraud, and not 
Sraud per se. 

Tuis was a writ of error sued by Willis Martin, who 
was also plaintiff below, to reverse a judgment rendered 
against him in the Circuit Court of Greene county, in an 
action of trover, brought by him against Asa White, ad- 
ministrator of George Evans, to recover five negroes, 
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which he claimed under a bill of sale, made by Evans‘to 
him. Many points were presented by a bill of exceptions, 
in which the Court below was alleged to have erred; one 
of which in this Court was deemed decisive. 


SnortrivGe, Exxis and Erwin, for the appellant. 
Van ve Graarr, for the appellee. 


By JUDGE COLLIER. On the trial, the plaintiff re- 
lied upon an absolute bill of sale for certain negroes, from 
George Evans, deceased. The defendant, it appears, was 
the administrator of the decedent. Possession did not 
accompany the conveyance. On these facts, the presiding 
judge instructed the jury, that the bill of sale, if the negroes 
conveyed were not delivered, was fraudulent against cre- 
ditors. 

The Court, at this term, in Hobbs, v. Bibb ¢ have deci- 
ded that the possession remaining with the vendor, as it 
seems it did in this case, is not fraudulent, but only prima 
facie evidence of fraud. Upon the authority of that case, 
the Court are of opinion that the judgment below must be 
reversed, and the cause remanded; the bill of exceptions is 
so inartificially drawn, that the Court is unable to discover 
the pertinency of the other points on which the judge in- 
structed the jury, and therefore declines an expression of 
opinion upon the legal correctness of his instructions. 


Reversed and remanded. 
JupGE SAFFOLD, not sitting. 





Coxixier v. CHAPMAN, ef al. 


The answer of a defendant in Chancery, cannot be read at the trial as evis 
dence against his co-defendant; particularly where it tends to invalidate 
a title made by himself. 

In March 1822, James B. Collier filed his bill in equi- 
ty in Madison Circuit Court, against Samuel Chapman, 
John M‘Kinley, and James Birney, to subject certain ner 
groes to the payment of a debt due by Chapman, to him. 
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The complainant charged in his bill, that Chapman owed 
him the amount of four notes, each for $500, payable in 
1820 and 1S21,’and all executed on the 21st of December, 
1819; that at the time of making the notes, Chapman also 
gave him a mortgage, to secure their payment, on five ne- 
groes named Harvey, ‘Taylor, Cupid, Sally and Maria, 
which mortgage was not recorded; and by accident the 
mortgage had been so obliterated, that it could not be 
exhibited; that the defendant, Birney, and one Land, were 
subscribing witnesses to it; and that the debt remained 
wholly unpaid. He further charged, that Chapman, com- 
bining with the defendants, M‘Kinley and Birney, on the 
7th of January, 1820, executed a deed including the same 
negroes, to said M‘Kinley, to secure to him the payment 
of a note for $2,652, which they pretended was due by 
Chapman to M‘Kinley, and to which Birney was security ; 
that the condition of this deed was, that if Chapman did not 
pay said note in twenty-five days, that the negroes should 
be delivered to M‘Kinley, who should keep them for 
twelve months, during which time their services should be 
received in lieu of interest on the debt, and that at the 
expiration of that time, either they should be sold to pay 
the debt, or that M‘Kinley should take them in payment 
at certain specified prices, provided said Samuel could 
make a good title to them, at the option of said Samuel. 
He also charged, that at the time this conveyance was 
made, M‘Kinley and Birney had full notice of the com- 
plainant’s mortgage, and that it was contrived for the pur- 
pose of defrauding the complainant and securing Birney 
from loss by reason of his securityship; and alleged that 
the negroes were then in the possession of M‘Kinley. 
The prayer of the bill was, that the negroes and their hire 
should be subjected to the satisfaction of the complainant’s 
mortgage. , 

The defendant M*‘Kinley, answered, insisting that 
Chapman was really indebted to him the amount of the note 
of $2,652, which was dated the 18th of December, 1819, 
to which Birney was security; and admitted that Chapman 
had, on the 7th of January, 1820, executed a deed of trust 
on seven negroes, named Harvy, Caswell, Taylor, Jim, 
Rix, David and Harriett, in which Birney was trustee, to 
secure the debt, with condition. as stated by complainant; 
and that Chapman, having failed to pay him, did in Febru- 
ary, 1820, deliver the negroes tohim. He admitted that 
Chapman did at the time inform him that Collier held a 
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mortgage or deed of trust on part of the negroes, which, | JULY 1829. 


he did not recollect, but that he also said that he had made 
arrangements to pay Collier, and that he would not resort 
to the deed. He further stated, that he remained in pos- 
session of the negroes without any further arrangement, 
till the 27th of December, 1821; that during that time he 
had frequently met the complainant who said..nothing on 
the subject, although the respondent’s deed bad been re- 
corded as early as the 13th of January, 1820; and that on 
the 27th of December, 1821, he applied to Chapman to 
close the business, and inquired of him if Collier had been 
paid, or if he relied on his mortgage, when he again told 
him that he presumed that the complainant had abandoned 
the mortgage, as he never had it recorded or said any 
thing about it, and that he had paid part of the debt; that 
upon this, having examined the records and found no 
mortgage recorded, he took Chapman’s release upon his 
deed of trust, and surrendered his note to him. His an- 
swer further stated, that he did not admit the execution of 
any such mortgage as the complainant set up, and that he 
relied on the statute of frauds and perjuries in bar of the 
complainant’s claim. He denied having any thing to do 
with Birney in the transaction, and alleged that the convey- 
ance to him was Jona fide, and taken solely for the purpose 
of securing his debt. ; 

Chapman, by his answer, admits the existence of both 
debts, and that he executed a mortgage to the complainant 
of some negroes, he thinks four, names not now recollect- 
ed, but who were part of those now in M‘Kinley’s posses- 
sion; that he executed the deed to M‘Kinley, delivered the 
negroes, &c. He stated, that when he executed the deed 
to M‘Kinley, the mortgage to Collier was spoken of, and 
that he told him that he did not expect Collier rélied on it; 
that he had never had it recorded. He denied that he had 
never paid any thing to the complainant, and insisted 
he had paid, on divers occasions, money and other things 
to a considerable amount, but what amount he does net 
now know. 

Birney, in his answer, responds, that he believes he 
was a witness to the mortgage made to Collier; that at 
least he was present when it was éxecuted: that as to the 
other deed he heard of it from both parties, but that he had 
no interest Whatever in it, nor in the subject of contro- 
versy, and denies all-eollusion or concern with the sub- 
ject. 


Collier: 
va 
Chapman. 
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JULY 1829, At the February term, 1824, on hearing the bill answers 
and proofs, * the chancellor in the Circuit Court dis- 








_ Cofier missed the bill as to M‘Kinley and Birney, with costs; and 
Chapman. in June 1826, a final decree was rendered in the same 
Court against Chapman, « on the bill, answers and proofs, 
for the debt and interest, and subjecting the negro Cupid 

to sale towards satisfaction of the mortgage. 
Collier, jn this Court assigns for error, the dismissal of 
the bill as to the defendants M‘Kinley and Birney in the 
Court below, and insists thata decree should have been 

rendered against them. 

P CampBe.1L, Ke.tty, and a argued for the 
complainant, and cited authorities to shew that a purchase 
with notice of a prior unregistered deed, could not prevail 
against it. @ 

Scouse Horxrns, for the respondents. 
» Ed. of 18, 
hotes 552. 3 - , 
Atk. 301.635. By. JUDGE CRENSHAW. This case as presented to 
ee the Court, involves important points, none of which it is 
to 533. 2Ves. deemed necessary now to settle, except to determine 
jr #57-2ch- whether Collier’s mortgage is sufficiently established by 
®Marshailt. those rules which govern in a Court of equity, so as to 
Ps so bring it fairly before the Court. The bill alleges that 
6. 6 Mass. 

9John. Collier’s mortgage has been so defaced and obliterated by 

sa, accident, that it could not be exhibited. Chapman, in his 

. 3 Wheat. ; ; . ; 

449. 4Wheat, answer, says he did execute the mortgage to Collier, he 
swe thinks for four negroes, being a part of those in M‘Kin- 
Wheat, Dig. ley’s possession, the names of which he does not recollect. 
178, Birney answers, that he was a witness, or was at least pre- 
sent, when the mortgage was made by Chapman to Col- 
lier. If the answers of Chapman and Birney could be 
admitted as evidence against M‘Kinley, then the exis- 

tence of the mortgage alleged in the bill, is established. 
The general rule is, that the answer of a defendant can- 
not be read in evidence against his co-defendant. To this 
rule, it seems there are some exceptions. The inquiry 
therefore is, whether the case under consideration, comes 

within any of the exceptions. 

4Y Cvanch In the case of Clark’s Exr’s. v. Van Riemsdyke, ® 
ms. Judge Marshall lays down the proposition, that the an- 
me swers of three copartners and joint-owners of a ship, 
though insolvent and discharged under the insolvent laws 
i of. a State, cannot be read in evidence, to charge the other 





* Norr.—What the proofs were, the record does not disclose. 
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joint-owner on a bill drawn by authority of the owners. 


‘In that case three of the defendants, who had taken the 


benefit of the insolvent laws, and who were copartners in 
merchandise, and joint-owners of the vessel with the other 
defendant, admitted in their answers that the supercargo 
of the vessel had authority to draw the bill in question. 
The Court excluded the answers as inadmissible to prove 
that the supercargo, as a partner, had authority to draw 
the bill. The Court also excluded their depositions, on the 
ground of their being interested witnesses, notwithstand- 
ing their discharge under the insolvent law. In the 
case of Starling v. Blair, « Wilkinson being indebted to 
M‘llyain, for the purpose of securing payment, gave a 
mortgage on certain lots in the town of Frankfort. The 
money not being paid at the time agreed on, MéIlvain 


filed his bill against Wilkinson, and obtained a decree of 


foreclosure and o1der for sale, under which Starling pur- 
ehased one of the lois. Blair then filed his bill against 
Wilkinson, M<Ilvain and Starling, alleging that prior te 
M‘Ilvain’s mortgage, he had purchased the lot of Wilkin- 
son. ‘The bill was taken pro confesso as to Wilkinson. 
The other defendants in their answer, did not admit, but 
required proof of Blair’s purchase. ‘The question then was, 
whether Wilkinson’s admissions, implied in the order pre 
confesso, could be received as.evidence to prove his previ- 
ous sale to Blair. Chief Justice Boyle, in giving the 
opinion of the Court, says, «that if Wilkinson had answer- 
ed and expressly admitted the contract, or sale to Blair, it 
eould have no effect against the other defendants; Ist, be- 
cause the answer of one defendant cannot be received as 
evidence asgainst another; and 2nd, because the confession 
of a vendor, after he has parted with his title, is not ad- 
missible in derogation of the title in. the hands of the ven- 
dee.”’ J 

Ifthen this be sound law, the case of Chapman forms 
no exception to the general rule, and his. answer cannot be 
read for the purpose of establishing Collier’s mortgage; be- 
cause this would be in derogation of his deed of trust and 
subsequent sale to M‘Kinley. 

It next becomes important to inquire whether Birney’s 
answer, can be read in evidence against M‘Kinley. 

If he had no interest in the subject of litigation, or in the 
event of the suit, it was not necessary to make him a party, 
and his deposition might have been taken and used at the 
hearing of the cause, as that of an indifferent witness. § 
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In 1st M‘Cord’s Chancery Reports, it is said, that after, 
the trust has been executed, and the property delivered to 
those who under the deed are authorised to receive it, or 
in other words to the cestui gue trust, the trustee need 
not be made # party. If this be good law, it may have 
some application to the present case: for the bill shews 
that the trust has been executed, and that M‘Kinley has 
possessien of the negroes as a purchaser, and in payment 
of his debt. 

In 2nd Johnson’s Chancery Reports, it is laid down, 
that if a party be made defendant pro forma, but has no 
interest in the cause, and in the 6th of the same author, that 
a party charged as combining with others in a fraud against 


- which relief is sought, may be a witness for his c-defend- 


« 1 Dessaus- 
are. 


ant, and seems to deny the position that he cap de a witness 
against him. In the case before us, the bill expressty 
charges “that the said conveyance, meaning the deed of 
trust, was contrived by said defendants to defraud the com- 
plainant, and to secure Birney. who was security for the 
payment of M‘Kinley’s debt ” In the case of Wi/son v. 
Wilson, @ it was also decided, that the evidence of a 
trustee was inadmissible to destroy the deed of trust, to 
support which, was ihe sole purpose for which he’ was 
created. 

The result of my researches and reflections, and on this 
subject they have been laborious, is, that Birney is so 
charged in the bill as to preclude his answer from being 
read in evidence against M‘Kinley, and that without his 
answer, or the answer of Chapman, there is no sufficient 
testimony to establish the complainant’s mortgage, set 
forth in the bill. 

It appears from the record, that on the circuit, the case 
was heard on the bill, answers, and proofs; but what those 
proofs were, we are not informed by the record. If they 
were available to the complainant, he might have taken the 
necessary steps to bring them before this Court. A ma- 
jority of the Court are for affirming the decree. 


Decree affirmed. 
Jupce Perry, dissenting. 


JupcEe Tayxor, not sitting. 
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Sauirs vy. HEARNE. 


[wo writs of error having issued, the Clerk returned thereto one single 
record, containing two judgments. The record being properly applica- 
ble to neither of the writs, they should be dismissed. 


N. Situ, sued out two writs of error to the County 
Court of Clarke county, and gave two bonds to supersede 
the judgments below. The Clerk of the County Court 
returned the two writs and bonds jointly, and attached to 
them one transcript of record only. This transcript con- 
tained two judgments. It appeared that Smith had obiain- 
ed two judgments before a Justice of the Peace, against 
C. Hearne, on two separate demands; that the defendant 
by one single petition, prayed for, and obtained a certiora- 
rz, from the County Court, to bring up both eases. There 
was but one order and Certiorari bond, for both cases; 
and they were'returned jointly to the County Court, under 
one writ of certiorari only. Atthe January term, 1828, 
of the County Court, two judgments were rendered for the 
defendant, against the plaintifi, for costs. ‘The whole was 
certified as one record only. 


Baesy and Lyon, for Smith the appellant, assigned cr- 
rors. 

Parsons and Cooper, for the defendant in error, insist- 
ed that the writs of error should be dismissed. 


By JUDGE COLLIER. In this case, two writs of er- 
ror and two judgments, are certified jointly to this Court. 
The Court must consider the transcript as it is sent up with- 
out severing the judgments. If we had the right to do so, 
in this ease, it would avail nothing; because the proceedings 
and judgment separately, would not constitute records on 
which we couldact. Besides, there is nothing in the writs 
of‘error which enables us to say to which judgment they 
were designed, respectively, to apply; and were we to re- 
ject one of the writs, the plaintiff would not be benefitted. 
There would be still two judgments, which are not exam- 
inable on one writ of error. For these reasons, we are not 
permitted to examine the assignment of errors. 


The writs of error are therefore dismissed. 
99 
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Moore, Executor vy. Duptey and Wire. 


1. Inconstruing wills, the intention of the testator must govern, and it is to 
be ascertained, when doubtful, from a full view of the entire instrument; 
allits parts are to be reconciled if possible, and if not, the latter provisions 
are to govern. 

2. B bequeathed to his daughters, S. and A. each eight negroes, which they 
then possessed; and to his other daughters, ench, alot of negroes equal in 
value to those given to 8. and A. to be allotted them when they respect- 
ively married or came of age. Held, that the valuation was to be accord- 
ing to age, number, comeliness, &ec. of the negroes, and not tothe fluctu- 
ating or casual money value, at the time the younger daughters should 
become entitled. 


Porasxit Duptey, for himself and Susan, his wife, in 
right of his wife, filed a petition in the County Court of Ma- 
dison county, in March, 1825, against William Moore, who 
was the executor of Uriah Bass, deceased, claiming a further 
allowance to the value of $1,515, for a deficiency in a dis- 
tribution of the negroes of said estate, made to him under 
the will of said Bass, and for the hire of the slaves he 
should have received as he alleged. 

The controversy arose on the construction of the will, 
and on that part of it only, which related to the disposition 
of the negroes of the estate: it contained sundry devises 
and bequests, concerning which there was no difficulty. 

The material facts appear to be these. Bass made his 
will in 1819, and shortly afterwards, died. By it, he be- 
queathed to his married daughters, Sarah Green and Ann 
Green, among other things, to each, a lot of eight negroes, 
which he said they had received from him. The will 
afterwards contains these words: <I give and bequeath 
unto my daughters, Elizabeth, Susan, Mary, Louisa, and 
Julia, each of them two quarter sections of land, to be pur- 
chased at the discretion of my executors, not to exceed 
eleven dollars per acre, on an average; also a lot of negroes 
to each of them, equal in value to the lots given to my 
daughters Sarah Green and Ann Green’s lots, immediately 
after my death. It is my will and desire as my daughters 
marry or come of age, that their lots of negroes should be 
valued and laid off to them by my executors.”? Other 
small articles were bequeathed to each of these daughters. 
Provisions are also contained in the will for each of the 
testator’s sons, Richard, William, and Uriah; and besides 
other things, it contains a bequest to each of them in these 
words: «also his proportionable part of the negroes not 
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already given away.”’ It also directs that both sons and 
daughters should be well educated out of the surplus of the 
estate, and the residue, if any, to be equally divided be- 
tween the sons. The will speaks of executors, but Moore 
alone was nominated. 

At the death of the testator, Moore, the executor, pro- 
ceeded to value the negroes of Sarah and Ann, and estima- 
ted each lot at about $3,900, having reference to the 
market — or current value at that time. In February, 
1824, Susan, one of the daughters, intermarried w ith 
Dudley, the petitioner. The negroes being hired out at 
that time, as soon as the time of hiring ig expired, in Janua- 
ry following, the exceutor, with the assistance of two 
other persons, proceeded to set apart for the petitioners, 
a lot of eight negroes, corresponding in age, size, come- 
liness, and capacity, to the lots which had been as- 
signed to each of the elder daughters. The petitioners 
objee ted to reeciving this lot as full ; satisfaction, but took 
them as part, saying they were not worth as much as such 
negroes were at the time the other negroes were valued. 
They also on their part, caused the negroes received, 
to be valued by three persons chosen by them for the pur- 
pose, who valued them at the current price at the time 
when received, at $2,435, leaving a deficitof $1,515, less 
than the valuation of the former legacies. 

Moore, the executor, was served with process, but did 
not answer; upon which the County Court, in November, 
1825, after a full consideration of the matter, decreed that 
additional negroes should be set apart for the petitioners, 
to the value of $1,515; that the exeeutor should account 
to them for the hire he had received for those addition; ne- 
groes, from February, 1824, till delivered to the petition- 
ers, and that he pay the costs. 

Moore, the executor, sued a writ of error to this Court, 
and assigns the following as grounds for reversal: 

1. That the County Court had no jurisdiction of the 
matter. 

The decree should have been in favor of the appellant. 

3. That the decree is crroneous in not having required 
of the petitioner, a refunding bond. 

4. That there was error in decreeing hire, without as- 
certaining the amount. 

Hopkins, for the plaintiff in error. 

‘ Ketry & Hurcnisox, Crataneap and THornTon, for 
the defendants. 
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CASES DETERMINED IN THE 
By JUDGE SAFFOLD. In my view of the subject, 


the second cause assigned will dispose of the whole case, 
and dispense with any examination of the other exceptions 
taken. Whether the judgment or decree of the Court 
should have been for the plaintiff or defendant, depends 
on the legitimate and equitable construction of the item of 
bequests, and the influence that the other parts of the will 
which have been noticed can have upon it. 

The question is, did the testator intend that his un- 
married daughters should each receive lots of negroes equal 
in permanent or intrinsic value, and in themselves every 
way comparable to the portions of their elder sisters? or 
did he intend that they should receive allotments, which 
at the subsequent and distinet periods at which they might 
severally marry, or attain full age,should be valued, accord- 
ing to the then true market price, at the same sum that the 
other lots were estimated at, nearly five years previously. 

It isto be observed, that the defendant does not charge, 
nor did the County Court assume the position, that the 
negroes allotted to him and wife, were not of themselves 
in all respects equal to those composing the former lots, by 
which they were to be governed; but it is charged that 
during the intermediate time, there had been a great de- 
preciation in the market value of such, property, so that 
negroes of the same description would at the latter period 
command in market but litte exceeding one half what they 
would have done at the former. By this rule, nearly 
twice the number of negroes, equal in quality and perma- 
nent value, would be necessary to satisfy this, than com- 
posed the former legacies, by which it is to be regulated. 
And as the five younger daughters must necessarily claim 
their several portions at different periods, covering pro- 
bably a space of ten years or more, there might be from 
the same cause, equal disproportion, in the number and 
quality of negroes necessary to complete their respective 
lots. 

The counsel for the defendant urges with some p!ausi- 
bility, as a reason why distribution should be made on the 
principles adopted by the Court below, that supposing each 
legatee to have sold the negroes, the eldér; soon after the 
death of the testator, and the latter at the time his was allot- 
ted, they would have been equal in the amount of money. 
This is admitted; yet the reflection naturally occurs, 

that sales at these particular junctures were the only 
means by which they could have resulted equally, as the 
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price of negroes fluctuates with nearly the same rapidity suv 1829, 
as any other description of property, even the staple com- ‘= 
modity of the country. Also, that the legacies were obvi- a oe 
ously intended to be in property, in preference to money; Dudley and 
otherwise it is a reasonable conclusion that the negroes Laie 
would have been directed to be sold by the executor, as the 
moreusual and practicable mode of equalising the pecuniary 
legacies. Let us also suppose, instead of a depreciation in 
the price of negroes during the time mentioned, an equal 
advance had happened. In thai casual event, in lieu of 
perhaps twelve negroes that the defendant now claims, he 
would only have been entitled, on the principles of his 
argument, to about five of the same quality or description. 
Then suppose at the time of this latter allotment, his ne- 
sroes, and the lots of the elder sisters had been sold to- 
gether, or at the same rates, how would the equality of 
the legacies have stood: 

The idea ofa contemplated sale of the negroes is further 
excluded, from the consideration that they are a kind of 
property easily transferable to whatever place desired. ) 
There is usually some attachment for negroes raised or 
long used ina family, and the sale of such property by 
legatees is often distressing to their relatives and friends, | 

| 
/ 





and indicative of embarrassment. And though circum- 
stances may justify the sale, and it may be for a different 
cause, and with different effects, such cannot be presumed | 
to have been the testator’s intention. | 
It may also be safely assumed, the testator intended to ; 
make these legacies as equal as practicable, by division; | 
for otherwise, and according to the rule contended for by 
the defendant, he left it altogether uncertain which should 
have the advantage. It would depend alone on the contin- 
gent state of the negro market when either daughter 
might marry, or attain full age. The consequence would | 
be, that one might speculate handsonely on her brothers 
and sisters, by the temptation to favor a match at a time | 
of extreme depression, asin 1824; while another, at a 
different period, might be compelled to postpone an ac- | 
ceptable offer, or yield her claim to four or five negroes, 
beeause the times should exhibit the delusive appearance | 
of prosperity, as in 1819. | 
But speculative remarks aside, the principle is well set- 
tled, that in the construction of wills, the intention of the 
testator must govern, and that this is to be ascertained | 
when doubtful, from a full view of the entire instrument; | 
| 
| 
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JULY 1820, that the whole must be reconciled, if possible, and if not, 
(“ the preference is to be given to the latter provisions. ‘Then, 
a, Fx’r. on the language of the bequest, that the testator gave to 
Dudley and each of his five younger daughters, a lot of negroes equal 
Wit. in value to the lots given to his daughters Sar: th and Ann; 
and that his executor should value the two lots immediately 
afier his death; and as his other daughters should respec- 
tively marry or come of age, the same person should value 
and lay off to each of them their several lots, my inter- 
pretation of that item alone would be, that he intended 
each of his daughters should reecive a lot of negroes of 
equal relative value, with reference to those essential qua- 
lities which render them useful and profitable. And that 
this is the only equitable and rational construction from 
the inherent nature of the subject. 

It also appears to me that this construction is strongly 
corroborated by a sudsequent part of the will; I allude to 
the provision which deelares that each of the sons shall 
receive ‘‘his proportionable part of the negroes not alrea- 
dy given away:”’ It is certain the testator intended each of 
his sons as well as daughters should receive a portion of 
his negro property, and we cannot presume his stock to 
have been inexhaustible. The principle contended for 
by the defendant might disappoint this intention, by con- 
suming the negro property in completing the legacies to 
the daughters, and I think it a rational and natural econclu- 
sion from the various provisions of the will, that the whole 
estate, after de'raying the incidental expenses, was only 
sufficient to aliow each of the cight younger children le- 
gacies of about the same value wiih those to the married 
daughters, when estimated with reference to the same 
stan - ird of price. If then because of a subsequent, casu- 
a!, and fluetuating change in the state of the market, some 
of the legacies are tu be inereased one third , or one half, 
in quality or quantity of property, the consequence must 
be that the sous, and perhaps one of the daughters, would 
be entirely excluded. 

The lots of negroes to the sons may have been intended 
to be different from the allotments to the daughters; and 
this may have proceeded from a dificrence in their real es- 
tate, or in the expense of their education; or it may have 
been unavoidable from the impossibility of determi ining 
the precise vaiue or condition of the estate. Had the se- 
veral allotments been directed io be made in any commo- 
dity usually raised or prepared for market; or any article, 
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the value of which mainly depends on the facilitv with 
which it is converted into money, I think they would 
stand upon a different principle, and in such case the posi- 
tion contended for by the defendant would be sustainabie. 
But such a bequest has been seldom made, for the reason 
that when money is the object, it is preferred that the ex- 
ecutor be directed to make sale of the articles and distri- 
bute the proceeds. 

In this opinion the court are not unanimous, but a ma- 
jority concur. Let the judgment be reversed. 





Carrincton v. Cater, and 
Hoxiper v. Mree@ison and Hitt. 


}. An agreement which is founded on a consideration which is against 
public policy, whether it be for the whole, or only for part, is void. 

2. An association formed for the purpose of purchasing lands at the pablic 
sales of the lands of the United States, and re-selling them at a profit, by 
preventing competition, is unlawful, as contravening public policy. 

3. A bond given to such an association for land sold by them, is void; their 
articles of agrecment having unlawfully stipulated for the purchase and 
sale of said lands by them. 

. On ademurrer to evidence, the Court must take as true against the par- 
ty demurring, all facts, and al! inferences, which a jury could legitimate- 
ly draw from those facts. Yet the same rules of evidence govern as in 
other cases, as to the inferences of witnesses. 


—_ 


TueEsk were actions of debt, brought in the year 1822, 
in the Circuit Court of Monroe county, by the plaintiff in 
error against the defendants, who were also defendants in 
the Court below, to recover on two specialties, made by 
the defendants respectively, on the 29th of April 1819. 
In the case of Carrington, the instrument was made by 
James Caller and Robert Caller, and payable to A. b. 
Carrington or bearer. In the case of Holder, the note 
was made by W. Meggison and W. Iiiil, payable to I. 
Parsons, and assigned by him to the plaintiff J. fo'ler. 
The Causes were not precisely similar, but as they involy- 
ed the same principles, and grew out of the seme trans- 
action, they were tried together. There were in the 
Courts below, many actions pending on similar notes: 
there were also a great number of notes of the same de- 











176 


JULY 1829. 
~~ 


Carrington 


v. 
Caller 











CASES DETERMINED IN ‘THE 


scription in the hands of different individuals, amounting 
to a very great sum of money, and it was understood that 
the right to a recovery was to depend on the decision of 
those causes: For which reason, they were, after several 
protracted and ieoiie arguments of the most able cha- 
racter, decided by the court upon great deliberation. 

The pleas of the defendants embraced the defences, !st, 
that the notes were delivered without the name of any 
payee being inserted, and that the payees name had been 
inserted without the authority, knowledge or consent of 
the defendants. 2d, That they were fraudulently obtained; 
and 3d,that the consideration on which they were founded, 
was illegal as being contrary to public policy. ‘The de- 
fendants introduced much testimony to sustain their 
pleas, which is too voluminous to be here inserted, but the 
substance of which appears in the opinions delivered by 
the judges, together with their views of it. To this evi- 
dence the plaintiffs demurred in law, and the plaintiffs join- 
ed in demurrer; and by consent, judgments pro forma 
were rendered on the demurrers in the Court below, for 
the defendants, in order to bring the causes before the 
Court without prejudice to either party. ‘The error as- 
signed is ,that on the demurrers to the evidence, the judg- 
ment should have been for the plaintiffs. 


Hrrcacock and Gorpon, for the appellants. 


Bagsy, TuorineTon, Exxiorr & Ke.ty, for the appel- 
lees. 


By JUDGE TAYLOR. * Itisto revise the judgment 
rendered by the Court on the demurrer of the plaintiffs 
to the defendants’ evidence, that this cause is brought to 
this Court. 

The action was brought upon an instrument, of which 
the following isa copy, viz: . 

‘On or before the 28th day of April 1822, we or either 
of us promise to pay A. B. Carrington or bearer, one 
hundred and fifty dollars (with interest from the date if 
not punctually paid) for value received. Witness our 
hands and seals, this 29th day of April 1819. 

(Signed, ) JAMES CALLER, [Seat.] 
ROBERT CALLER. [Seat.]}’” 


* Nore.—This opinion appears to relate solely to the case ot Carrington v 
Caller, although both cases were disposed of by the pote settled by it 
By refering to the opinions delivered by Judges White and Collier, the 
facts constituting the distinction between the two cases will be seen. 
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It is proved that a public sale of lands by the United 
States, was advertised to take place at St Stephens. That 
in anticipation of the sale, and shortly before it was made, 
several persons associated themselves together for the 
purpose of preventing competition at this sale, and there- 
by obtaining the lands at the minimum price. That this 
association or company entered into a written agreement 
which was to the following effect: ‘That no individual 
should have more than one share, and that none but a land 
buyer should be permitted to join the company. That 
each person on joining the company should pay one thou- 
sand dollars. That he should not bid at the gevernment 
sales. The lands were to be bought by persons named 
by the committec,”’ (this committee consisting of persons 
selected by the company at the time of its organization, 
to whom its interesis were confided,) ‘¢and afterwards re- 
sold at public sale, where all persons were to be permitted 
to bid; and the difference between the company and go- 
vernment sales was to constitute a fund which was to be 
equally divided among the members of the company.” 

There is also mucin evidence tending to prove viola- 
tions of these terms by the committee. ‘That to secure a 
large harvest to themselves, they inserted many names of 
persons who were not members, as such, several of which 
were fictitious; and other acts were done by them in con- 
travention of the agreement, which it is unnecessary to 
state, as they form none of the data on which the court has 
arrived at a decision. 

It is proved that the members of ithe company, espe- 
cially those who constituted the committee, were active in 
ascertaining the names, and particularly the pecuniary 
means of all strangers who arrived in town with the inten- 
tion of purchasing Jand, and in urging every inonied man, 
both stranger and acquaintance, to unite with them, pro- 
mising an ample return of profit in the event of his doing 
so, and threatening to use the power w hich their united 
capital gave them, to make him give exhorbitant prices 
for the lands he might purchase, or to prevent him from 
purchasing any, if he would not make common cause with 
them. It is also proved that persons who were unable to 
raise the sum of mone y necessary to cor istitute them mem- 
bers of the company were oper ated upon in another way 
to induce them to aid in effecting the objects of the com- 
pany, viz: preventing competition at the government sales 
and adding to the amount of the joint capital. Such per- 
23 
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sons it is true were not received as members of the compa- 
ny, but as they generally consisted of settlers on the lands 
which were to be sold, and their single object was to pur- 
chase the places on which they resided, offers were made to 
them hy members of the company, that if they would not 
bid, the company would buy the land they wanted, and let 
them have it at a stipulated advance, generally double the 
government minimum price. In this way Nicholson, one 
of the witnesses, purchased one quarter section, and from 
the evidence, the inference is irresistible that many others 
did the same. These persons too were threatened, that if 
they should bid against the company, they should be ei- 
ther prevented from purchasing at all, or compelled to 
give ruinous prices; which threats. the obstinate, in the 
few instances in which any had the temerity to continue 
so, found in the end, were literally executed. Witness 
the same Nichclson, who, before he would agree to the 
terms prescribed by the company, had been run up on four 
quarter sections which he purchased to $15, 510, $9, 
and $10, per acre. In this way, it appears from the tes- 
timony, the company succeeded in putting down opposi- 
tion to, their schemes, and purchased a large quantity of 
land, ail at the minimum price of two dollars per acre, 
with the exception of a few quarter sections, which it is 
evident fell on their hands by their intention to run the 
settlers to the highest point, but who gaye way sooner 
than was expected. 

After the purchases were thus made, the company in 
conformity with their agreement, proceeded to sell at public 
sale the land thus purchased, on the following terms, viz: 
one fourth cash, the balance to be secured by notes with 
security, payable in four annual instalments. At this sale 
it appears to, have been the object of many members of the 
company to run the land up to high prices, and as much 
as they could, to-avoid purchasing themselves. When 
the sale was ciosed, the money and notes of the purchasers 
were received according to the terms, the payees’ names 
being left blank in the latter, with the understanding that 
the blanks should be filled up to the person to whom they 
should be allotted in the distribution which was agreed to 
be made of them among the members of the company. 
The instrument sued on was one thus given and distributed, 
the defendant having been a purchaser at the company 
sale, and in the distribution, this instrument was allotted 
to the plaintiff, he being one of the company, and was 
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SUPREME COURT OF ALABAMA. 
fled up by him according to the understanding. e de- 
fendant was also one of the company though: not one of 
the committee. This, I believe, contains 2 statement of 
all the evidence material to a correct ‘ecision of the lega- 
lity or illegality of the contract, and the consequent right 
of the plaintiff to recover. 

It was on a demurrer to the defendant's evidence, that a 
judgment pro forma was rendered for the de fendant. It 
may be well, first, to understand what is the effect of a de- 
murrer to evidence. 

This mode of wresting the decision of facts from a jury, 
and devolving it upon the Court, has never been favored; 
but a party certainly has the power to do it. When, how- 
ever, it is done, the evidence is to be taken most strongly 
against the party demurring, and the Court is to receive 
as true, not only every fact which is plainly proved, but 
also every inference which ean legitimately be drawn from 
the facts, against the party demurring. Aad the reason 
of the rule is this, that a party shall never be injured by an 

et of his adversary done without his consent; and as it is 
the act of his adversary to withdraw the issue from the 
jury, therefore, every inference the jury could have pro- 
perly drawn in his favor, shall be drawn by the Court. 
Yet, while these positions are suci as the law assumes, it 
is evident that the evidence is to be governed by the same 
rules as in other eases, and that the inferences and dedue- 
tions of witnesses, with which this record is pregnant, can 
have no effect upon the decision of the Court. 

The defendant resists a recovery on several grounds. I 
shall only examine one of them, which is this: ‘that no 
judgment ean be rendered for the plaintiff, because the con- 
sideration for which the instrument on which the action is 
founded, was against public policy, therefore illegal and 
void. ”’ 

[tis a plain and undeniable principle of law, that if the 
cousideration, or any part of the agreement, upon which 
the bond which is the foundation of this action, was exe- 
cuied, was illegal ur against public policy, the bond is void, 
aud there can be no recovery thercon. ‘This position has 
been taken by the defendant’s eoursel, was not denied in 
the argument, nor can it be controverted. 4 

The inquiry then is, was the consideration for which this 
bond was executed, against publie policy and illegal? 

But before this part of the subject is directly investiga- 
ted, it is necessary to determine upon the character of the 
agreement entered into by the company, as respects the 
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interests of the United States; and whether that agreement, 
so far as it was intended to affect the sale of its lands by 
the Federal Government, was against public policy, and 
consequently illegal. 

A combination between two or more persons by which 
it is agreed, that one or more shall not bid at an auction 
sale, anil the other shall make the purchases fer the benefit 
of all the parties, has uniformly been decided to be a con- 
tract against public policy, and that no recovery can be 
had against the bidder if he refuse to carry the agreement 
into execution, but he may retain all the profits of the specu- 
lation in hisown hands. See 6th Johnson’s Reports 194, 
8th Johnson’s Reports 346, and 15th Johnson’s Reports 
112. The case last cited is very strong. Judg ge Spencer, 
who delivered the opinion of the Court, first determines 
that the contract was not nude pactum, but, except 
for its illegality, sufficient to sustain the action; but he 
proceeds to say; ‘Whatever may have been the motives 


.of the parties in making the agreement, and however up- 


right their intentions, the question recurs, is*not the pro- 
mise made by the defendant, void, as contravening es- 
tablished principles of public policy? If the considertion 
be ever so meritorious, yet if the act agreed to be done, 
and which forms the basis of the agreement. be unlawful, the 
promise cannot be enforced in a Court of law.’’ He pro- 
ceeds: ‘*The judges who delivered opinions in the case of 
Jones v. Cawell; held, that the law had regulated sales 
on executions with a jealous care, and had provided a 
course of proceeding likely to promote a fair competition, 
and that a combination to prevent competition, was con- 
trary to public policy and to the interests of the original 
debtor, whose property was liable to be sacrificed by such 
oe. The principle was recognized in Doolin 

Ward,¢ and in Willin v. How.’ These were cases 
of sales at auction; but the principle applies with equal, 
nay more force to sales on executions.”” He continues: 


_ “It has been urged that the plaintiff was not bound to bid 


en the second execution, and was, therefore, at liberty to 
to enter into thisagreement. This is not the test of the 
principle. . In none of the cases cited was the party bound 
to bid; but being at liberty to bid, he suflered himself to 
be bought off, in a way which might prevent a fair com- 
petion. ‘The abstaining from bidding, upon concert and 
by agreement, under the promise of a benefit for thus ab- 
staining, is the very evil the law intends to repress.” 
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It appears then that the case of Thompson v. Pavics, in 
which the opinion of judge Spencer, from which the svuve 
extract is taken, was delivered, did not turn upon its being 
a sale under execution, relative to which the agreement 
was made, which was declared void, but that it is equaily 
illegal to combine for the purpose of putting down compe- 
tition at any auction sale, because such co mbinations 
tend to cause a sacrifice of the praperty thus sold. 

It is unnecessary to enter into a labored train of reason- 
ing to support this decision; its propriety is too apparent. 
But were it of a more doubtful ch: iracter, the decisions are 
too uniform, and the principle too well settled, now to be 
disturbed. @ 

It is now necessary to inquire, does this rule apply toa 
sale of lands at auction by the United States? It is urged 
that the government is interested in fostering the interests 
of its citizens and securing their prosperity; that it is not 
consistent with these objects nor good policy, that it shculd 
sell its domain at high prices to the citizen; and that estab- 
lishing a minimum price, proves that nothing more is ex- 
pected or demanded by the government; therefore any com- 
bination intended to secure the lands to the purchasers at 
the minimum price, is perfectly consistent with the policy 
of the government, and ofe onsequence lawful, 

It might if necessary be replied in this instance, that the 
facts of the case do not show a disposition, on the part 
of the ruling spirits of this company, to secure to the citi- 
zens at large, the purchase of the government lands at the 
minimum price, and thus to promote the prosperity of the 

country, by securing the comfort and pecuniary indepen- 
dence of the citizen: on the contrary, the manifest object 
of the company was to swell their own coffers cd unjust 
exactions from others. Else why by threats and promises 
deter the humble scttler from securing ihe place on which 
his eabin and his family were situated, at the governinent 
sale? Why require that he should not bid, but that the land 
should be all purchased, which was of any value, by this 
monopoliziag company? Why exact neh him a large ad- 
vanee, generally one hundred per cent at least, for the pri- 
vilege of paying the amount demande: by the governmeiut, 
for the land which he wanted to live upon‘and io cultivate? 
Whatever may have been the intentions of the governinent, 
these facts afford but little ove t this company wished 
to advanee the prosperity of the citizens gen rally, by 
epabling them to obtain lands at the miaimum price. 
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But in judging of the policy of the country, we are not 
to be governed by opinion and speculation. when there is 
plain law to guide us. The acts of Congress evince that 
it is not the intention of the government to invest its citi- 
zens With titles to the public lands at the lowest specified 
price, but that the lowest price is specified to secure, so 
far as is practicable at a public sale, the real value of the 
land. 

Nothing is more common than for a person who offers 
his property for sale at auction, to make it known to bid- 
ders that a price is fixed on, below w hich it will not be 
permitted to be sold. Yet who has ever understood that 
this was proof that the owner wished no higher price to be 
bid? Surely it gives conclusive evidence to the contrary; 
nor has it ever been supposed that. a combination to pre- 
vent competition, where there was such limitation of price 
would be less illegal, than in other cases. 

If it had been the policy of the United States to dispose 
of their lands at two dollars per acre, and no more, it would 
have been easy for Congress to have made this intention 
obvious, nay it would have been easy to have efiected the 
object. It would only have been necessary to have per- 
mitted entries to have been made at this price, and com- 
plete effect would, at once, have been given to such inten- 
tion. On the contrary, efforts which have been made to ob- 
tain the passage of mach a law, and there have been many, 
have proved unavailing. It is evident to me that the ob- 
ject of the government, as declared hy iis laws, has been 
to sell the public lands for the highest price they would 
bring, and the minimum price has been established with a 
view directly in opposition to the one contended for by 
the counsel for the defendant in error. 

The inquiry results then, was this company formed for 
the purpose of putting down competition at the sale of the 
public lands at St Stephens? 

To show that it was, more perfectly than the evidence 
proves it, would be impossible. 1t was the avowed ob- 
ject for which the members composing it associated them- 
selves together; it is expressed in the agreement which 
bound them together, and it is not only apparent that this 
was their intention, but equally clear that they were alto- 
gether successful. The laniis were equally vaiuabie at the 
time they were sold by the government, as when sold by 
the company. Only two or three days intervened between 
these sales; no additional value was given to the lands by 



























































SUPREME COURT OF ALABAMA. 483 
improvements put upon them by the company, yet at the ee, 
last sale, it is evident, they must have been bid off at an ad- 

vance, probably of several hundred per cent. ‘The wit- 
ness, Darrington, received in cash at the close of the sale, Calier. 
by division of the spoils of the company, one hundred 
and twenty-five per cent. profit, on the amount placed by 
him in the hands of the committee; and how much more 
his part of the dividend in the notes cxme to, we are not 
informed; but as only one fourth of the sum bid was paid 
in cash, it is no difficult matter to arrive at a conclusion. 
The company then did com! ine to put down competition 
at the sale of the government lands, and the agreement by 
which such combination was formed was s#gainst public 
policy, consequently illegal and void. 

But although this was the case, yet unless such illegal 
agreement embraced the sale by the company, unless it 
formed a part of the contract by which the defendant ber 
eame a purchaser at the company sale, and in considera- 
tion of which purchase he executed the bond sued on, it 
is no defence to him, and judgment must be rendered for 
the plaintiff in error. I will now endeavor to investigate 
this part of the case. 

The law which governs this point is so lucidly laid 
down, and the decisions relating to it are so generally re- 
ferred to in the case of .2rmstrong v. Toler, 4 that it is a 11 Wheat : 
only necessary to refer to that case for information. In ae. 
that case the judgment of the Circuit Court, in favor of 
the plaintiff, was affirmed: but there, it was determined 
that the contract sued on had no connexion whatever with 
the illegal one upon which the defendant rested his de- 
fence. 

The case was as follows: an action of assumpsit was 
brought by Toler to recover from Armstrong a sum of 
money paid by Toler on account of goods, the property 
of Armstrong ‘and others, consigned to Toler, which had 
been seized and libelled in the District Court of Maine, in 
the year 1814, as having been imported contrary to law. 

The goods were shipped during the late war with Great 
Britain, at St Johns, in the province of New-Brunswick, 
for Armstrong, and other citizens and residents of the 
United States, and consigned to Toler, also a domiciled ci- 
tizen of the United States. The goods were delivered to 
the agent of the claimants, on stipulation to abide the 
event of the suit, Toler becoming liable for the appraised 
value: and Armstrong’s part of them was afterwards de- 
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livered to him, on his promise to pay Toler his proportion 
of any sum for which Toler mizht be lizble should the 
goods be condemned. The goo:!s having been condemn- 
ed, Toler paid their appraised value, and brought this ac- 
tion to recover from Armstrong his proportion of the 
amount. The charge of the judge of the Circuit Court 
is given at. length in the statement of the case, and not on- 
ly the result of that charge, but the reasoning by which 
it is sustained, is dwelt upon considerably by Chief Justice 
Marshall, who detivered the opinion of the Supreme Court. 
We have the point discussed by the Circuit Court, and 

wich was revised in the Supreme Court, in the following 
ate of the Chief Justice: ¢ “The point decided” (below) 
“is, that a subsequent independent contract, fone’ ona 
new consideration, is not contaminated by the illegal im- 
portation, although such illegal importation was known 
to ‘Voler when the contract was made, provided he was 
not interested in the goods, and had no previous concern 
in the importation.”” The presiding judge in the Circuit 
Court, in charging the jury. thus expresses himself:’ «+I 
understand the rule, as now clearly settled, to be, that 
where the contract grows immediately out of, and is con- 
nected with, an illegal or immoral act, a Court of jus- 
tice will not lend its aid to enferee it, and if the contract 
be in part only connected with the illegal transaction, and 
growing immediately out of it, though it be in fact a new 
contract, it is equally tainted by it. Asif the importation 
was the resuit of a scheme to consign the goods to the 
friend of the owner, with the privity “of the forn 1er, that 
he might protect and defend them for the owner in case 
they should be brought into jeopardy. I should consider 
a bond or promise afterwards pre by the owner to his 
friend, to indemnify him for his advances on account of 
any proceedings against the property or otherwise, to con- 
stitute a part of the res ges/a, or of the original transaec- 
tion, though it purports to be a new contract.” 

The position taken by the Cireuit Court, in this sup- 
posed case, is expressly sustained in the opinion of the 
Supreme Court. Let us test the case before us by it. 
The obvious meaning of the judge is, that should an ille- 
gal agreement contain a stipulation, that something, upon 
the happening of a contingency, should be done by one 
of the parties, which if done without such stipulation in 
the illegal agreement, would form a second and indepen- 
dent contract, its being so stipulated in the illegal agree- 
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ment, would cause it to be tainted by the original consi- 
deration, and it would be void. 

In the case put, goods are shipped contrary to law, it is 
agreed that the consignee shall, when necessary, and if li- 
belled, defend them, and that the consignor will indemnify 
him for the expenses which may be incurred in doing so. 
The goods are libelled, the consignee does defend them and 
pay the expenses consequent on the suit, the consignor exe- 
cutes to him his bond or note for the amount of the ex- 
penses thus incurred and paid; this instrument is tainted 
with the illegality of the importation, and is void. Why 
is it so tainted? Because it was contemplated by the par- 
ties, and provided for in the first agreement. If the goods 
had been shipped with the simple understanding that the 
consignee should receive and sell them, and he had paid 
expenses consequent upon their being libelled, without any 
previous engagement to do so, and the owner or importer 


had subsequently promised to pay.those expenses, there ° 


is no doubt: but the execution of this promise might have 
been coerced at law, although the consignee knew of the 
illegality of the importation. ‘This, in fect, would have 
been substantially the case then on trial. And the reason 
is, that it is lawful for a man to defend a suit of this de- 
scription, therefore it must be lawful for him to borrow 
the money to enable him to do so, even of one having a 
knowledge of the illegality of the original transaction. 
Thus it appears that an agreement which is entirely inno- 
cent in itself, may be rendered illegal and void simply 
from its being included with one which is against public 
policy, which is so contaminating, that it taints every 
thing with which it comes in contact. 

To apply this to the case before us. The members of 
the Court all concur in the opinion that the combination to 
prevent competition in the sale by the United States was 
illegal, and therefore not binding on those who entered 
into it. Indeed, this point was so manifestly against the 
plaintiff, that his learned counsel seemed, in the argument, 
almost to yield it. But the same agreement by which 
this combination was formed, contained a stipulation that 
the land purchased by the company should be immedi- 
ately resold at auction; it was so resold, and the defend- 
ant, as one of the purchasers, made the promise of pay- 
ment which is the foundation of this action; and it is in- 
sisted that this is an independent contract. How independ- 
ent? Wasnot the land sold by the express terms contain- 
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ed in the illegal agreement? To this question, there cay 
be but one answer; it was. If it was illegally purchased, 
must it not have been illegally sold? ‘To my apprehen- 
sion it would scem so. A system of operations was fixed 
upon by this company, of acquisition and disposing of pro- 
perty in the lump; the mode of acquisition is illegal, which 
is apparent upon the face of their articles of association; 
these same articles prescribe the terms on which the dispo- 
sition is to be made; the disposition is ta be made accord- 
ing to those terms, and yet it is insisted this is a contract 
totally independent of the first. To my mind this is 
strange logic. It is said that it is perfectly lawful either 
for a company or an individual to sell lands which they 
own; so it is perfectly lgwful for A to lend B money to 
defend a lawsuit io the general, yet we have seen above 
that there may be eases in which itis unlawful. But it is 
urged, that notwithstanding the land was illegally acquir- 
ed, still the holder may lawfully sell it, and the purchaser 

will be bound to pay him the purchase money, unless the 
original yenior sets up his title. I do not dispute this, 

unless the mode of sale was stipulated in the illegal agree- 
ment by which it was acquired. So where goods illegal- 
ly imported are libel!ed, it is legal for a person who has 
advanced money at the instance of the defendant, to de- 
fend the suit, to sue him and recover the amount. But if 
the person who makes the advance does it by virtue of an 
agreement made with the importer concerning the un- 
lawful importation, he cannot effect such recovery. Sup- 
pose this had been an agreement, that a company, of which 
the defendant was one, should acquire title to lands in a 
manner prohibited by law, and that the company should 
convey them to the defendant for a specified advance, and, 
to make the case more applicable, I will suppose the lands 
are not designated in the agreement, except that they are 
to be of a particular value. Would not this agreement be 
tainted throughout? and if such purchase by the company 
and conveyance to the defendant were to take place, could 


any recovery be had by the company on a bond given to 


them as the consideration? Clearly not; but he would 
hold the land against the company, discharged of such 
bond. Can then the circumstance of a public sale being 
stipulated, when one of the company purchases at that 
sale, vary the nature of that instrument so far as to render 
it binding and obligatory? Tome this seems impossible. 
The sale by the company of the whole of this purchase at 
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one and the same time, is expressly provided for by the JULY 1899, 
illegal agreement to purchase of the United States. The ” Vv“ 


whole of that agreement, and every contract growing di- 
rectly out of it, is void, as well that part of it which pre- 
scribes the mode of sale of the lands to be purchased, as 
the rest. But the sale of the company, at which the de- 
fendant became a purchaser, and in cousideration of 
which purehase he executed the instrument sued on, was 
expressly provided for in the original uniowful agreement; 
therefore, the execution of the note of the defendant grew 
immediately out of the original agreement, end it is void; 
and this becomes the more clear, when it is remembered 
that the defendant himself was a member of the company, 
and a party to the whole transaction. In the language of 
the Court in the case of Armstrong x. Toler, “the con- 
tract is in part connected with the illegal.transaction, and 
growing immediately out of it, though it be in fact a new 
contract.” Indeed it can scarcely be termed a new con- 
tract, so intimately is it interwoven with the stipulations 
contained in the agreement entered into by the company 
for the purchase of the public lands. Had the purchases 
been effected, and no sales made, the agreement would not 
have been fulfilled; and as it was necessary for the com- 
pany to sell before their agreement was executed, it was 
certainly as necessary for some persons to purchase; there- 
fore the purchase by the defendant, and. the execution of 
the instrument sued on, grew immediately out of the ille- 
gal agreement. 
~ Chief Justice Marshall, in his very able opinion before 
refered to, cites several cases from English books, in all 
which the turning point was, ‘‘is the contract entirely a 
new one, distinet from, and unconnected with the illegal 
transaction, or had it any relation to it?” 

if in the case of illegal contracts, money was advanced 
by one of the parties, even in an incidental way, for ano- 
ther, he could not sustain an action to recover it back. As 
in the leading case of Fatkey v. Reynous;@ the plaintiff 
and one Richardson were jointly concerned in certain con- 
tracts prohibited by law, on which a loss was sustained, 
the whole of which was paid by the plaintiffs; and a bond 
was given by Richardson to secure the repayment of his 
proportion of the loss. On this bond there was a recove- 
ry, Lord Mansfield presiding, on the general ground, 
that if one person apply to another to pay his debt, whe- 
ther contracted on the score of usury or for any other pure 
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pose, he is entitled to recover it back again. In 6 ‘Term 
Reports@ Ashurst, Justice, says: ‘¢The defendants are held 
liable because they have voluntarily given another securi- 
ty.”’ But in the case of Futkey v. Raynous, the defend- 
ant would not have been liable had he not executed his bond 
voluntarily after the money was advanced. ‘The payment 
of the money by the plaintiff would not have authorized 
the recovery, with the subsequent and independent obli- 
gation of the defendant; and if the original agreement had 
contemplated the payment of the money by the plaintiff, 
the bond subsequently executed, we are bound to believe 
from the report of that ease, w ould not have validated the 
transaction. 

In the ease of Petrie and another, Executors of Keeble 

, Hannay, © this distinction between a voluntary pay- 
ment, and one made on the request of the party, was ta- 
ken; and it was expressly held that where money was paid 
by one person for another, on an illegal transaction, e7/h- 
out an express assumpsit, no action could be maintained. 

Tn none of the eases which I have cited, does it appear 
that the plaintiff"s recovery was made to .depend on_ his 
having to give evidence of the illegal consideration, or not, 
before he could lay a ground fora verdict. Indeed, al- 
though this rule is laid down in some cases in the books, 
jt cannot be general in its application, as the mere intro- 
duction of a bond or promissory note would preclude all 
further inquiry, and render certain a recovery, no matter 
how nefarious the consideration. According to this rule, 
in the case put by the judge of the Circuit Court in .2rm- 
strong v. Toler, and which I have already considered 
some length, if a verbal promise were made to repay the 
expenses of the suit which had been paid by the consignee, 
who had agreed when the goods were shipped to him, to 
make such payment if necessary, the plaintiff on the trial, 
would prove the suit, the payment of the expenses, and 
the promise, this would authorize a verdict in his favor; 
but the judge of the Circuit Court says, (and the Supreme 
Court sustains him,) the defendant might then prove 
the original illegal agreement, and that the promise and 
payment were made in conformity with a stipulation con- 
tained therein, and thereby exonerate himself from the 
demand. It is against every principle .of law to deter 
mine that a plaintiff, by management, may, without the ac! 
of the defendant, place himself in a better situation, and 
the defendant in a worse, than they otherwise would be 
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Certainly if a defendant would be authorized to introduce 
evidence to prove that a bond or promissory note had been ‘ 
given for an illegal consideration, he would be equally 
permitted to prove that although executed upon a new 
consider ration, yet that it grew immediately out of an ille- 

galone. It is urged, however, that to determine that the 
sale to the defendant i is illegal and void, is tantamount to 
deciding that by the purchase, the title to the lands is so 
irrevocably fixed in the company that they can never sell 
them. In the present case there is no difficulty on this 
part of the subject. The company were competent to 
part from their title, and have done so; the ownership of 
the land was vested in th® purchaser, and this agreement 
stands prec cisely as any other of the same kind, to ‘all which 
the maxim applies, in pari delicto melior est conditio 
possidentis. 1t will be remembered that this agreement 
provided for the resale immediately at auction, of all the 
lands to be purchased; by this provi: sion the two sales are 
so engrafted into each other, that it is impossible to sepa- 
rate them. If the sales had been made of different tracts 
of the land purchased by the company at diflerent times, 
there would not have been so close a connexion between 
the transactions, and the impolicy might have been on the 
other side. 

It has been contended for the plaintiffs that if the Unit- 
ed States do not agitate this question, and sue for a rescis- 
sion of the sale made to this company, no other person 
can move a step that way. It is certain that no party to 
this illegal agreement could successfully apply to the tri- 
bunals of the country, as plaintiff, to be relieved from the 
situation in whieh he has placed himself; but it is equally 
certain that any person sued on any part of it may plead 
its legality in his defence against any other person what 
ever. All the eases refered to are those in which ieniinw 
defences have been urged, and the only inquiry has been, 
‘swas the plea sustained?” not, “was it legal to make it.’ 
Who is it that has uniformly sued on agreements to pre- 
vent competition at auction sales, in the cases in which 
those agreements have heen determined to be illegal? 
Not the owner of the goods sold, but a party to the agree- 
ment who conceived himself injured by not receiving 
from his fellow, his share of the profits made by the specu- 
lation. Such contracts are void as to all the parties can- 
cerned, and destroy every agreement which is affected by 
theiy polluting touch. 
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One ground occupied by the plaintiff remains to be ex- 
amined; it is this,that unless the defendant places the plain- 
tiff, (or the company from whom he purchased,) in as good a 
situation as he found him, judgment must be given for the 
plaintiff; and this it is said, he cannot do, because it is prov- 
ed he has sold the land. 

The maxim tn pari delicto melior est canditio possi- 
dentis, might afford a sufficient answer to this objection; 
but waving this, it may be replied, that if this rule ap- 
plies, it certainly relates to the time at which the whole 
transaction commenced. At that time what was the situa- 
tion of the company? They were in the possession of the 
money placed in the hands of th®@committee, their agents, 
by the individuals who composed it, amounting to a thou- 
sand dollars each. When the land was purchased by them, 
they paid down one fourth of the purchase money, and re- 
ceived the regisiers certificates. When they sold to the 
defendant (at a greatly advanced price,) he paid them 


one fourth the amount or price for which he purchased of 


them, received a transfer of the register’s certificate, and 
was alone responsible to the United States tor the remain- 
der due to them. The company then, collectively, and 
members individually, particularly thos: who bought no 
land at their sale, have profited greatly by their illegal as- 


sociation; and have received for the land purchase d of 


them by the defendant, in part payment for which the 
instrument sued on, was given, much more than they have 
paid. As is shown by the testimony, they received in cash 
an advance of an- hundred and twenty-five per cent. on 
their capital, with a return of the principal, within two 
or three days of the time of its investment. Surely then 
they cannot complain, nor this plaintiff, who was one of 
them, that the defendant does not place them in s/a/u 
quo. 

For these reasons, I am of opinion that the judgment 
should be affirmed; and of this opinion are a majority of 
the Court. 


By JUDGE COLLIER. I have not enjoyed the in- 
structive pleasure of hearing the arguments made in the 
cases at previous terms, and ‘consequently , am denied the 
benefit of the lights they doubtless shed on the points of 
inquiry; I must therefore content myself with expressing 
an ‘opinion, assisted by such aids as the arguments at the 
present term, and reflection upon them afford. 
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The facts admitted by the demurrer to the evidence, so 
far as material to be noticed, may be thus condensed: At 
asale of the government lands in the St Stephens land- 
district, in April 1819, a company was formed for the 
purpose of purchasing them. That the stipulations in the 
articles of their association were, that no individual 
should have more than one share, for which he should 
contribute to the funds of the company one thousand dol- 
lars; that none others than those wishing to purchase lands 
should be permitted to become shareholders; that the 
members of the company should not bid against each 
other at the government sale; that the company should 
appoint a committee from among its members to manage 
its operations; that the committee should name the per- 
sons to bid off the land, and that the lands purchased by 
them were to be resold at public auction 'n a very short 
time thereafter, at which sale all persons were permitted 
to bid; and the difference between the sum paid to the 
government, and that at which the lanés might be bid off 
at the company sales, was to constitute the profits, and be 
equally divided between the members of the company; 
and that the terms of the company sale was one fourth in 
cash, the three remaining fourths in four years, for which 
bonds were to be given. It is further admitted that the 
members of the company persuaded those who wished to 
purchase publie lands to join them, and some of them, 
where persuasion proved unavailing, employed threats to 
effect their purpose; that at the government sales but little 
resistance was made to the company bidders, and they 
purchased much the larger portion of the lands sold, at 
about one fourth of the sum they sold for at the company 
sales; that the auctioneer employed by the government to 
vend the lands, was a member of the company, and one of 
the committee to manage its operations; that the defen- 
dant, Caller, was one of the company, and that the bond 
on which the action of the plaintiff is founded, was given 
for land purchased at the company sales; that there were 
deposited or pretended to be deposited by the committee 
on account of real and fictitious persons, in violation of 
the stipulations of the articles of association, money to 
more than twice the amount of the shares actually taken, 
that their dividend might be increased; and that the bonds 
taken by the company were distributed in equal propor- 
tions to the shares represented by the Committee, 
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In the case of Holder v. Meggison, the foregoing facts. 
to the extent to which they are applicable, are admit- 
ted, and the following in eddition: that the defend- 
ant Meggison, before the lands he wished to purchase 
were offered at the government sales, agreed with May, a 
member of the company, that if the company would pur- 
chase for him two quarter sections of land which were de- 
signated, that he would pay the company two dollars ad- 
vance per acre upon the government sale. ‘The company 
purchased the two quarter sections, refused to acknow- 
ledge May’s authority to make the agreement, but, as to 
one quarter, confirmed it, and the defendant became the 
purchaser at their sale of the other quarter, at eleven dol- 
lars per acre; and the bond, on which the plaintiff’s action 
is brought, is for part of the eleven dollar purchase and 
part of the two dollars advance, the residue of the money 
agreed to be paid to the company being secured by other 
bonds. The question is, do these facts constitute an 
available defence for the defendant? Of this question I 
shall maintain the affirmative. 

The governinent of the United States have, by Con- 
gress, its legitimate organ, provided the manner in which 
its domain shall be disposed of. They have fixed a value 

at less than which it shall not be sold; and have directed 
that it shail be offered at public auction, where it may sell 
at this minimum, and such an advance as those wishing to 
purchase may be’ inclined to pay. I understand by the 
adoption of the auction system, that the government de- 
signed its lands shoulé sell if not for an ideal, at least for 

an intrinsic value. And that this was not ascertained by 
the minimum, but that the minimum was settled with a 
regard rather to the expenditures necessary to acquire the 
lands, and survey them for market, than any other consi- 
deration. And hence the object of government was not 
effected by a sale of its territory at a sum less than that 
whieh, ina fair market, it would yield. Consequently 
every association, the tendency of whose purposes is to 
cause the public domain to sell at a diminished value, 
thwarts, in this particular, the national policy. 

Having noticed the policy of the government on this 
subjeci, so far as necessary, I procced to consider such 
legal rules as the facts suggest. Every contract against 
public policy, or adverse to the enactments of the legis- 
lature, 1s iliegal and void. @ The principle of this rule is, 
that no one ought to be heard in a Court of Justice, who 
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seeks to enforce a demand arising out of moral and politi- 
val turpitude; and it is well sustained by reason and good 
sense. The tribunals of justice are instituted, among 
other purposes, with a view to protect the policy of the 
country; by administering the laws, when they can be 
directly administered, or by refusing to coerce a compli- 
anee with engagements which are not directly inhibited, 
but which prevent the law from effecting the end it pur- 
poses. If only contracts which are directly prohibited 
were illegal, it would require but little exercise of the 
imagination, to devise means to evade the law, and the 
most salutary enactments might be rendered valueless 
and inefficient. As in every case of a contract against 
the policy of the country, both parties are in de licto, the 
Courts will not lend a favorable ear to either, but leaves 
them where it finds them, to adjust their differences 
without legal assistance. This rule is so well ascertained, 
that I should close this opinion ‘by an application of it to 
the facts, did I not consider it due to the expectation and 
excitement produced by these cases, and other cases of 
a larger amount and of a similar character, that the authori- 
ties by which I sustain myself, should be noticed. 

The case of rmstrong v. Toler, * which was mainly 
relied on by the plaintiffs, I consider a very strong au- 
thority for the defendants. ‘That was a case of an illegal 
importation of goods by Armstrong and others, resident 
citizens of the United States, during the late war with 
Great-Britain. The goods were shipped at St Johns, 
New Brunswick, and consigned to Toler, also a resident 
citizen of the United States. They were seized and 
libelled. The goods were delivered to the agent of the 
elaimants on a stipulation to abide the event of the suit, 
Toler becoming liable for their appraised value; and a 
part of the goods were delivered to Armstrong, on his 
promise to pay Toler his proportion of any sum for which 
Toler. might be liable, should the goods be condemned. 
Toler paid their appraised value, and brought his action 
to recover from Armstrong his proportion of the amount. 
The Charge delivered by the judge in the Court below 


was excepted to, and assigned for error. In his charge, _ 


the learned judge speaks thus; ‘I understand the rule, as 
now clearly settled, to be, that when the contract grows 

immediately out of, and is connected with an illegal or 
immoral act, a Court of justice will not lend its aid to en- 
foree it; and if the contract be, in part only, connected 
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with the illegal transaction, and growing immediately out 
of it, though it be in fact a new contract, it is equally taint- 
ed by it.” In illustration, he supposes this ease: “If the 
importation was the result of a scheme to consign the 
goods to the friend of the owner, with the privity of the 
former, that he might protect and defend them for the 
owner, in case they should be brought inte jeopardy: I 
should consider a bond or promise, afierwards given by 
the owner to his friend, to indemnify him for any advances 
on account of any proceeding against the property or 
otherwise, to constitute a part of the ves gesta, or of the 
original transaction, though it purports to be a new con- 
iract. For it would clearly be a promise growing imme- 
diately out of, and connected with the illegal transaction. 
[t would in fact be all one-transaction, and the party to 
whom the prontise was made, would, by such contrivance, 
contribute in efleet to the success of the illegal measure.” 
The principles maintained by the charge are elaborately 
considered and fully sanctioned and sustained by the opin- 
ion pronounced by the Supreme Court. In S¥cers v. 
Lashley, the broker, who had been concerned in stock- 
jobbing trausactions, paid the losses, drew a bill on the 


defendant for the amount, and after its acceptance, indors- 


ed it to a person who knew of the illegal transaction. The 
Court held that the indorsee, having netice of the cause 
of drawing the bill, stood in the same situation with the 
drawer, and as the drawer could not recover the sum for 
which it was drawn, so neither could the indorsee. In 
Wilbur v. How,® a contract for making a certain rod 
was set up at auction, and it was agreed between the 
plaintiff and defendant, that if either party should bid it 
off, it should be divided betewen them: Wilbur bid it off. 
and refused to give How a share in it according to his 
agreement; for the breach of which, How claimed dam- 
ages. ‘The Court refused to enforce the contract, because 
it was a franc on the vendor. In Howson v. Hancock, ‘ 
the Court of King’s bench say, that no case can be found 
of an action having been maintained to recover back mo- 
ney paid on an illegal contract, both parties being parii- 
ceps criminis. In Belding v. Pithin, 4 the Court refus- 


“ed to entertsin an action on a contract to pay over half the 


preceeds of an illegal contract, though the money arising 
from it had been received by the defendant. In Hund v. 
Knickerbocker, ¢ the plaintiffs were managers of a lottery 
in the State of Connecticut, and delivered to the defendant 
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SUPREME, COURT OF ALABAMA, 


tickets to sell in New-York. The defendant failing to 
return the unsold tiekets aegording. to his contract, the 
plaintiffs brought an action to recover their value. The 
Court held that the action was not maintainable, because 
the contract went to defeat the intent of the act of the 
Legislature of that State against private lotteries. And 
Mr Justice Thompson, who delivered the opinion of the 


Court, recognizes the general principle, that a Court of 


justice ought notinany manner to assist an illegal transac- 
tion. In Waymell v. Reed, the scilers in France, by the 
order of the buyer, packed the goods up in a particular 
manner, with a knowledge that they were to be smug- 
gled, and was not allowed to recover the price of them 
of the buyer in England. In MJaydin v. Coulon, ” the 
action was brought to recover balinces claimed of the 
defendant, on ceriain transactions, wich it appeared were 
opposed so'the policy of the navigation system. Chief 
Justice Shippen, in expressing the opinion of the Court, 
uses this emphatic language: «lhe act of the court Is neces- 
sary to give eflect to the report of the referees; but no Court 
of justice of the United States can lend its aid, at any time 
or in any degree, to recover a debt originating in a ‘source 
so forbidden, so foul, and so pernicious.”? In Wilkerson 
ve Londonsack,* it is held that the smuggling of prohi- 
hited goods into England cannot be made the foundation 
of an action for not bringing them in a perfect state; and 
that an action would not lie for the freight of goods in an 
illegal voyage. It was also ruled, that the intention of the 
parties could have no influence in determining whether 
the contract was illegal. 2 Starkie, 117;4 Dallas, 269, and 
308; 6 Massachusetts, 111; and 1 Bosanquet and Puller, 
264, furnish eases in which the general rule was recog- 
nized and applied. In faet this rule is almost universal; 
not confined in its operation to this country and Kng- 
land, but itexists in other countries which cherish an en- 
lightened jurisprudence. ¢ 

Having shewn by the authorities recited, the existence 
of the rule and its qualifications, so far as important, | next 
purpese to shew its application; and first to the case of 
Carrington y. Caller. [I consider it a proposition too ob- 
vious to require proof, that an association, such as the 
facts shew to have existed, must have had the effect to 
prevent the government lands frem selling at their fair 
market value. Whatever may have been the effect, such 
at least was the tendency of the measure, and no case can 
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be found, where an inquiry has been instituted to shew 
that an actual loss has been occasioned to the government; 
and it would be apart from the principle of the rule to 
require it. It is enough if the plans of the company 
opposed directly the views of the government; and on 
this point there can be no doubt. The declared purpose 
of the company was to purchase the lands as cheap as 
practicable; the object of the government, as manifested 
by failing to establish a maximum, was to realize their full 
value.. 

The purchase at the company sales did not constitute a 
substantive contract, distinct from the purchase at the gov- 
ernment sales; they were both provided for in the articles 
of association,and had a reference to each other; the one de- 
pending upon the other, and so understood and stipulat- 
ed before the government sales were made. With what 
propriety then could the plaintiff argue that the purchase 
by Caller was disconnected with the purchase by the com- 
pany? Did not the one grow immediately out of the 
other, and was not the sale at which Caller purchased, 
the direct and immediate consequence of the purchase by 
the company? I have endeavored. with laborious atten- 
tion, to discover the two contracts which we have been 
told exist; and confess that I have been unable to do so. 
I view the two sales as constituting distinct transactions 
provided for by one entire contract. Asa play embraces 
many acts and scenes, which discoanected, are imperfect, 
and discover not its moral, so the stipulations of the asso- 
ciation, in order to a full developement of the contract, 
must be considered as they were made, altogether. 

For the purposes of argument, I might admit that in 
fact two contracts have been proven, and if in truth it 
were so, the plaintiff would not be benefitted, if the first 
contract was illegal; because the second, to use the lan- 
guage of the Court in Armstrong and Toler, ‘¢would 
clearly be a promise growing immediately out of, and 
connected with the illegal transaction.”’ If the members 
of the company had have divided the lands purchased, 
before the sales by the company, any disposition by each 
or either, of his share, would have constituted a new con- 
tract, and been recoverable on without regard to the ori- 
ginal taint. The case supposed in Armstrong and Toler, 
of advances made by a friend to whom goods had been 
illegally consigned, with his consent, and of a promise 
by the owner to indemnify him for his adyances, is a 
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much stronger case of a new contract; yet the Court there 
held, that the promise constituted a part of ves ges/a and 
was tainted by the illegal transaction. 

It has been argued that the defendant cannot object to 
the payment of his bond, because of the political taint of 
the contract, unless he has placed the plaintiff in the situa- 
tion he was in before the bond was executed, or has offered 
to do it. This argument appears to be an interpolation of 
the rule by which this description of defence is tolerated. 
It is proper to examine it. 1 understand that in relieving 
against a contract denounced by the policy of a law, ihe 
relicf is not afforded with a view to favor the defeaant, 
but to discourage contracts which restrain or control the 
operation of the law; therefore, those principies of justice 
by the application of which individuai rights are setiled, 
are not permitted in such cases to have a controling influ- 
ence. In Holman v. Johnson,* Lord Mansfield says, 
that it is not in favor of the parties that the objectioa is 
ever allowed, but it is founded on the principle of pubiie 
policy, ex dolo malo non oritur actio. “No Court,” 
says he, ‘will lend its aid to a man who founds his cause 
of action upon an illegal or an immoral act. If, from 
the plaintiff’s own stating, or otherwise, the cause of ac- 
tion appears to arise ex Zurpi causa, or the transgression 
of the positive law of the country, there the Court say, 
he has no right to be assisted.”? That action was brought 
to recover the price of tea, sold and delivered by the 


.plaintiff in Dunkirk, in France, with a knowledge that 


it was to be smuggled into England. Yet he had no 
concern in the smuggling, but sold it in the ordinary 
course of his business. ‘The contract was complete by 
the delivery of the tea at the place of sale. But Lord 
Manstield said, ¢‘if the plaintiff had undertaken to send 
the tea into England, or had any concern in running it 
into England, he would have been an offender against the 
laws of that country.” That is a very strong case in fa- 
vor of the rule, that political taint vitiates a contract, and 
conclusive to shew that the doctrine of in statu quo is 
inapplicable. If the defendant might in such case be de- 
prived of this answer to the action, unless he would restore 
to the plaintiff what he had received, the rule would be 
inefficient, and the defence afforded by it valueless. If in 
an action for money had and received, the defendant was 
compelled to pay the plaintiff so much money as in moral 
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justice he should account for, before he could allege po- 
litical taint, the principle of the rule would be disregarded, 
and the reason of it, which is the discouragement of such 
contracts, would not be subserved. In Hlawson v. Han- 
cock, before cited, no effort was made to prevent the de- 
fence because the defendant did not offer to pay the mo- 
ney. In Mitchell v. Smith, © it was objected that the 
defendant could not be relieved, beeause he had received 
the possession of the. lands. The Court disregarded the 
objection, and declared the contract void. I lay it down 
as a gencral proposition, that the doctrine of statu quo 
does not apply to a contract void in its inception for ille- 
gality, but only to one, which by some post factum cir- 
cumstance becomes so; as if, on a breach of contract by 
the vendor, the vendee ele®t to disaffirm, where it has 
been executed by him either in the whole or in part, he 
must offer to place the vendor in sfatu quo before he can 
recover back the money he has paid. And the eases cited 
by the plaintiff are all of that character. 

For the plaintiff it has been argued, that admitting the 
contract once to have been impure, it has been purged by 
its recognition by the officers of government. There is 
nothing in the record which shews this to be the fact; but 
we will suppose it to be so, with a view to test the force of 
the argument. The recognition by the government, of 
the purchases at these sales, can have no influence in de- 
termining whether the purposes of the association were 
impolitic. The policy of the government was declared 
by an act of the legislative department, and is not subject 
to the control of either of the other departmenis; the sub- 


Ject being one exclusively within the control and superin- 


tendance of Congress. Let it be supposed that Congress 
had the sagacity to discover that its policy was unwise, 
and the patriotism to denounce it; would such an act ope- 
rate an ablution ef all the contracts of the company which 
were affected by the political stain? I apprehend not. If 
the contract was illegal when entered into, it is beyond 
governmental and legislative competency, so far as third 
persons are concerned, to give to it validity. That such 
was the ease with the contract we are considering i is alrea- 
dy shewn. 

tis further argued, that before we determine that the 
contract is iliegal, we must believe that the acts of Con- 
gress under which the lands were sold, were dictated by 
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a wise policy. I cannot persuade myself that it would be 
tog for the judiciary to refuse to give effect to a legisla- 
tive act, because it did not seem to be the result of wis- 
dom. Such a power in the judiciary places it above the 
legislature, and gives to it, if 1 may so speak, political 
omnipotence; it is a power by no means invidious, and 
one which I shall take e pleasure at all times in repudiating. 
It belongs exclusively to Congress to legislate upon mea- 
sures which affect the Union, and its acts, within the 
legitimate scope of its powers, are not subject to revision 
by any other authority. Least by what I have said it be 
supposed that I consider the method of disposing of the 
United States’ lands as expedient, I take occasion to say, 
that I view the system as unwise in theory and ruinous in 
practice. As ordinary foresight might have anticipated, 
the government has not in most cases, received exceeding 
one half the sum which the settler has had to pay for a 
home; the other half has been paid to the speculator. As 
fondness for gain is natural, and the land market has pro- 
mised such an exorbitant increase, as well the charita- 
ble and benevolent, as the unfeeling monster who looks at 
his gold as the hope of his happiness, have engaged in the 
scheme of speculation. 

Having discussed all the points deemed material to be 
noticed, and having shewn that the bond of Caller is affect- 
ed with political taint, it remains only to shew that Meg- 
gison’s bond is subject to the same objection. Meggi- 
son was not a me: shor of the company, but agreed w ith 

May not to bid at the government sale, on condition that 
the > company would purchase and sell to him, two quarter 
sections of land, at two dollars per acre advance. The com- 
pany recognized the contract as to one quarter, and refused 
as to the other; it was sold at the company sale, and Meggi- 
son became the purchaser. The contract with May, and 
which the company adopted in part, was against the poli- 
ey of the law; its effect heing to do away competition, by 
2 renunciation by Meggison, of his right to bid. If the 
consideration of Meggison’s bond was the eleven dollar 
purchase alone, I should be inclined to sustain it, on the 
ground that it would be founded on a consideration dis- 
connected with the company purchase, and therefore frec 
from political taint. But the two purchases by Meggison, 
constitute parts of one entire contract, for which bonds 
were given for the purchase money, without distinguish- 
ing the amount of each. [have no hesitaney in determin 
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ing that his bond is void; because the contract, being ille- 
gal in part, as against policy, it is void for the whole. 4 

1 am accordingly of opinion, that the judgments should 
be affirmed. * 


By JUDGE CRENSHAW. I am glad that these 
eases which have been pending for vears, and which have 
caused much excitement and expectation in our southern 
community, and on the principles involved in which, it is 
said that immense sums are yet depending, are now, after 
three solemn arguments, to be decided and set at rest 
forever. 

In the progress of the argument, at every stage of the 
proceeding, my first opinion has been strengthened and 
confirmed in the conviction of my own mind; and though 
it is my misfortune on the most material points to difier 
from a majority of the Court, yet I have the consoling re- 
flection that my opinion is the result of much deliberation, 
and as I believe, is well sustained by the rules of law and 
the principles of justice. 

It appears that in the Court below, the judgments on 
the demurrer to the evidence were in favor of the defen- 
dants, and who are also defendants in this Court. 

The facts of the cases are spread upon the record, and 
as far as they have been refered to in the opinion pro- 
nounced by a majority of the Court, they have been cor- 
rectly recited; itis therefore unnecessary for me again to 
repeat them. I shall only take notice of those positions 
and legal deductions in which I am constrained to dissent 
from the judgment of the Court; for to some of them I 
yield my most hearty concurrence. 

It is said that the original object of the land company be- 
ing to destroy competition at the land sale, and to buy the 
public lands at an under value, or at the minimum price 
fixed by law, was against public policy and therefore void. 
If this rule be generally correct, yet it is at least ques- 
tionable whether the peculiar circumstances of the cases 
at bar do not form an exception to the rule. Could it be 
against public policy for the people to procure lands and 
a home in the wilderness of Alabama on the best and 
cheapest possible terms? Will it be contended that an 


* Note.—By Judge Collier. Since the determination of these cases, the 
Supreme Court of the Uuited =tates, in two cases, Reported in 4. Peters 
Rep. have fully sustamed the view taken in this Gpivion of the case of 
Armstrong v. Toler. 
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vbnoxious law, a law which brought the government as 4 
grand speculator into the land market. and which in effect > 
wrung from the citizens exorbitant sums for a very inad- 
equate consideration; a law which of itself was directly 
in the teeth ef sound policy, is to be regarded with the 
sam+ reverence which is due to those wise regulations, the 
salutary effects of which on the happiness of society, have 
been sanctioned by long experience? It is an unusual 
course for a nation to pursue in disposing of its domain to 
its citizens by selling it to the highest bidder at public auc- 
tion; and at least in this Stateyhas been oppressive to all, and 
entailed irretrievable ruin on many, by loading the whole 
community with an immense land debt. During the ex- 
istence of such a law, it is difficult to believe that any com- 
bination of the people for the purpose of buying the public 
Jands at a fair and reasonable price was against public poli- 
ey. But suppose such combination of individuals with such 
an object in view, forms no exception to the general rule, 
and further suppose that some members of the company 
joined mainly with a view to speculation; it is yet main- 
tainable on principles of law and reason, that the pur- 
chasers at the sale by the company, cannot refer back to 
the mode of acquisition or circumstances under which the 
company acquired the land from the United States, in 
order to avoid their contract with the company. 

The United States voluntarily sold the land to the com- 
pany. If the combination on the part of the company 
was unlawful, and vitiated their purchase, the United 
States might have complained and set it aside; but with a 
knowledge of all the circumstances, through their agent, 
the Register, they acquiesced in the proceedings of the 
company, and confirmed the sale by receiving part pay- 
ment and granting certificates to them; with their eyes open 
they confirmed a contract which otherwise might have 
been avoided; and thus made it good and lawful, and vest- 
ed in the company an exclusive right to the land. And all 
the authorities support the position, that if one party know 
of the imposition practised, or attempted to be practised 
by the other party, and if instead of rescinding, he pro- 
ceed to a completion of the contract, this amounts to a 
wsiver or extinguishment of the imposition, and renders 
the contract lawful and binding. It must then be con- 
ceded on all hands, that the company, by their purchase 
from the United States, became the legal owners of the 
26 
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land, and had a right to sell and dispose of it on any 
terms they pleased. 

As to the case of Meggison, he was not a member of the 
company, and cannot possibly have any thing to do with 
the mode or manner in which the company acquired their 
right to the land. He claims directly from the company, 
who being the rightful owners when they sold to him, 


-he cannot refer baek to the conduct of the company 


previous to their purchase from the United States, in 
order to avoid payment of his purchase from the com- 
pany. To me the doctrine does seem preposterous, and 
not sustained by law, that after Meggison had purchas- 
ed land from the company, and with a full knowledge of 
the imposition, if any had been practised, gave his note 
for payment, received title, and has since sold the land, he 
should now be permitted to avoid payment, by a reference 
back to any circumstance attending the original acquisi- 
tion from the United States. He has got the land which 
was unquestionably the property of the company; and 
does not justice require, and will not the law compel 
him to pay the price of his purchase to the company who 
were the rightful owners. But it is here objected that May, 
a member and agent of the company, agreed with Meg- 
gison that he shoul.i have the land at an advance of two 
dollars. It will be recollected that afterwards, by a vote 
of the company, he actually got one quarter section on 
those terms: but the company disavowing the authority 
of May to make the agreement, the other quarter was 
sold to Meggison at auction for eleven dollars per acre, 
but instead of then annulling his contract, with a know- 
ledge of all the circumstances, he proceeded to its confir- 
mation by receiving titles from the company, and giving 
his note for the purchase, and whieh is the ground of the 
present action. 

I will admit, pro hac vice, that May was authorized by 
the company to make the agreement with Meggison; yet 
it seems that he placed no reliance on that agreement; for 
his subsequent conduct in purchasing the land at eleven 
dollars, giving his note and receiving titles with a know- 
ledge of all the circumstances, is conclusive evidence that 
he had abandoned May’s agreement, and treated it asa 
nullity, if any such ever existed. And in any point of 
view, I hold it as absolutely necessary, that Meggison 
should have offered a restoration of the land to the com- 
pany, and to have placed them in statu guo, before he 








SUPREME COURT OF ALABAMA, 203 

y vould set up such a defence to defeat a recovery on the sury 1929, 

note. It can make no difference whether Meggison is —“ V ~~ 
e suing for a recission of the contract, or whether the plain- Carcingten 
h tiffs are suing to recover the purchase money. In either Caller. 
al case the same principle of law and justice applies. In 
rs either case, before Meggison could succeed, he should 
15 place or offer to place the company in the same condition 
y in which they stood before they sold him the land. 
n As tothe case of Caller, the same reasons which create 
~ a liability on Meggison, make him equally liable, though 
d he was a member of the company. If the company, by 
S- virtue of their purchase from the United States, became 
ot the true owners of the land, Caller cannot refer back to 
te the mode of acquisition from the United States, in order 
e to avoid payment for his purchase. The taint of the ori- 
°C ginal transaction was cured or removed by the United States 
I consenting to the sale under the circumstances, before the 
h company resold to Caller: nor can it be readily perceived 
id by what rule of law or logic, the original taint under 
el these circumstances, can be extended to vitiate his con- 
10 tract, and to defeat a recovery of the purchase money. 
Vy The rule in pari deliclo melior est conditio defendentis 
o- eannot aid him. ‘Though he wasa member of the com- 
0 pany, and a party to the orignal combination, yet all the 
te unlawfulness of that combination having been done away 
yn by the act of the United States in confirming the sale and 
y granting certificates to the company, at the time of his 
is} purchase there was no remaining guilt inthe first trans- 
ey action or purchase from the United States which could 
v- extend to or vitiate the company’s sale to him. If he, 
r- with a knowledge of all the material circumstances, still 
1g proceeded to bid for the land, to buy it, to receive titles and 
1G give his note, surely he ought now to be held to his bargain. 

If Caller was afterwards cheated by the master spirits 
y of the association in a division of the profits by the A. 
et B. C..scheme, or other artifice, this happened after the 
or sale by the company to Caller, and cannot affect the vali- 
A dity of the note he had given for the land. After he dis- 
v- covered the fraud, if any, he acquiesced, and cannot now 
at complain, and ought to be compelled to pay the price he 
a agreed to give for his land. 
of If the defence insisted on were legal and available, it 
mn surely comes with a bad grace from Caller, who is said to 
- | be equally guilty with the other members of the compar 
e ny in thealleged nefarious transaction. 
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But how these men, whether members of the company 
or not, are to be excused from the obligation of contracts 
fairly made, with a knowledge of all the circumstances, 
and that too consistently with the rules of law and the 
principles of justice, I have not capacity to comprehend. 
If they have received a valuable consideration from 
the land company, and surely they have, is it just, and is 
it not a dangerous doctrine to establish, that though they 
are permitted to retain the consideration, yet they sha:l be 
excused from paying the purchase money? 

In support of my opinion vide 4 Cowen, 11th Wheaton, 
and the references contained in the brief of counsel. I how- 
ever respectfully submit to the judgment ofa majority of 
the Court, and rejoice that this long agitated question is at 
last decided and put at rest, I hope forever. 


By JUDGE WHITE. As these cases, in my opinion, 
depend essentially on the same principles, I shall consider 
them together. The pleas which went to the delivery of 
the notes, and the filling of the blanks with the names of 
the payees, having in effect been disposed of by a case here- 
tofore decided, it only remains to consider of the questions 
which arise under the pleas of fraud. In the year 1819, 
at the land sales in St. Stephens, there was a company 
formed, the object of which was to secure a large quanti- 
ty of land to themselves, at as small a price as possible. 
Some wished to secure their own settlements and others to 
be profited by a resale of the lands bought. ‘To effect this 
object, and attain the full purposes of the association, they 
resolved to put down competition. Hence the hopes and 
fears of many attending the sales were appealed to, with 
a view to influence them to join the company. On the 
one hand, they were flattered with the hopes of getting 
lands by connecting themselves with the company, at a low- 
er price than from the government, and on the other, when 
it was known that particular persons wished to buy particu- 
lar tracts including their improvements, they were threaten- 
ed with the combined wealth and power of the association, 
in bidding against them. These resorts, as might be ex- 
pected, were effectual to a great extent, though some held 
out to the last and would not join. Meggison was of this 
number. But to induce him not to bid, he was promised 
two quarter sections which he wanted, at an advance upon 
government price of two dollars per acre. The business 


of the company was managed by a committee, and one of | 
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‘its fundamental articles was, that none but land buvers 
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should join, each one of whom should advance one thou- —~”v “~ 
sand dollars. The company bought a great quantity of C@rrinsten 


land, which they soon after resold at public sale, to the 
highest bidder, requiring from the purchasers one fourth 
down, and their notes tor the balance payable in four years. 
To effect a distribution of these notes, the names of the 
payees were left blank, and afterwards filled by allotment. 
Meggison claimed two quarter sections, in conformity to a 
contract made with May, one of the company: but the 
committee disclaimed his authority, and would not ratify 
the contract to the full extent. They however, let him 
have one quarter section of the least value, at the advance 
agreed on, and sold him the other at eleven dollars, for 
part of the price of which, the note sued on was given. It 
appears that Caller was a member of the company who 
sold him land at their sale, and took the note which is the 
foundation of the action against him for part of the pur- 
chase money. The testimony of Colonel Darrington 
shews, that the names of fictitious persons, and of those who 
were not land buyers, were put in as stockholders, contra- 
ry tothe stipulations of the articles of association. These 
are the material facts, extracted from the vast mass of testi- 
mony given. The evidence was demurred to, and a judg- 
ment pro forma rendered for the defendants. To reverse 
which, writs of error are now prosecuied. 

The first question which arises is, whether this associ- 
ation was contrary to public policy? In examining this 
point, I do not deem it necessary to inquire into the expe- 
diency or inexpediency of selling the lands of the United 
States, upon credit. If the association tended to thwart 
the object of the laws upon that subject, it may be adirit- 
ted to have been contrary to public policy, however dele- 
terious the laws themselves may have proven to the com- 
munity. What then was the object of these laws? Evi- 
dently asI conceive, not only to secure to the government 
the minimum price, but also whatever the lands would 
command at public sale on the terms of credit proposed, 
and under the full operation of fair competition. But this 
combination had a direct tendency to put down such com- 
petition, and thus far was contrary to the policy of the 
statutes, and a fraud upon the rights of the United States. 
They then could have disaffirmed the sale, and declared 
it void, and they had a full.opportunity of doing this. 
for the evidence shows that ajl these transactions were 
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known to their agent, the Register, who, notwithstanding 
his knowledge and avowed disapprobation of the conduct 
of the company, proceeded to sanction the sale by issuing 
certificates. After this, the government could not com- 
plain, and the simple question presented for our conside- 
ration, is, whether these lands thus acquired by a fraud 
upon the United States, but which they have waived, 
could be afterwards sold, without such sales being con- 
taminated ‘by the taint of the original transaction. I[ ad- 
mit if it were an attempt on the part of the plaintifis 
to establish a claim against the defendants, which would 
require them to go into that transaction, and it were 
immoral or contrary to public policy, the Courts would 
refuse their aid, and they could not recover. But if 
on the contrary, the notes which are the foundation of 
the present actions, are so disconnected with, and separa- 
ted from the original sale, as to be sustained by a new and 
different consideration, then the actions will lie, and the 
judgments below should be reversed. All will concede 
that Courts of justice will not open their forums to en- 
force contracts which are illegal, immoral, prohidited or 
contrary to public policy. For to do this would be to sanec- 
tion by Jaw, what the Jaw itself forbids. This principle, 
though it approves itself to the good sense of all, and ap- 
pears simple in its character, is nevertheless, as observed 
by Chief Justice Marshall in the case cited in L1th Whea- 
ton, sometimes difficult of application; and Courts should 
take care whilst they observe, not to pervert or abuse it. It 
might be urged that it would tend to discourage immoral and 
fraudulent contracts, to restrict the subsequent sale of arti- 
eles so purchased, by prohibiting the recovery of the con- 
sideration for which they should be sold. But it is mani- 
fest this would be throwing unwholesome restraints upon 
commerce, and in many instances furnishing facilities to 
frauds by the very means employed to prevent them. 
There must then be some rule, which at once guides the 
application of the principle to salutary purposes, and pre- 
vents its pervertion. In the case of Simpson v. Bloss, ¢ it 


‘is said ‘that the test, whether a demand connected with an 


illegal transaction is capable of being enforced at law, is 
whether the plaintiff requires any aid from the illegal 
transaction to establish his claim.”? The doctrine of this 


case is to be found in other books of high authority, and 
seems to my mind, to strike the safe and sensible medium 
hetween the two extremes. 


Then the whole case, as bee 
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1g fore insinuated, resolves itself into this inquiry, whethet® suzy is20, 
ct the consideration of the notes in these actions, are so sepa- -—~-V ™/ 
ig rated from the original transaction, as to require no aid a 
n- from that transaction to enforce their collection? Itisad- Cater. 
e- mitted they were given for the purchase money of the 2 
ad land, sold by the company at the seeond sale. But it is 
d, contended that as this second sale was contemplated by, 

n- and provided for, in the articles of association, it must be 
d- viewed as part of one and the same transaction. If this 
fis be so, all who purchased at that sale could avoid their 
ld contracts, and Meggison must be released as well as Caller. 
re It becomes important then, that this position should be 
ld well considered. This single circumstance, that one agree- 
if ment provides that another should be made, cannot of 

of itself so contaminate the second contract that it should not 
ra- be sustained. For if such a provision in the original ar- 
nd ticles of association would have extended to the first sale 
the made by the company, it would equally have affected any 
sde other distant and more remote dispositions of the proceeds 
en- of the sale, which such articles might have provided for. 

or Suppose for example, they had provided that the lands 
ne- should be sold, the purchase money laid out in a steam 
le, boat, to be plied between certain ports for a number of 
ap- years, and the profits then divided. Would not the princi- 
ved ple contended for prove, that as all these transactions were 
\ea- provided for in the first agreement, every contract made 
uld in pursuance of such provisions, could be avoided by rea- 
It son of the impolicy of the first arrangement out of which 
and they grew; and that too, notwithstanding there might be 
rti- new and distinct considerations for the support of each? 
on This, it appears to me, is the length to which the argument 
ani- would carry us, and it evidently leads to consequences too 
pon wild and detrimental, to be seriously contended for by 
s to any. Should it be said that the notes given for the pur- 
em. chase money at the second sale shall not be eollected, be- 
the cause the proceeds were to be divided between the parties 
pre- to the unlawful combination; then, although the United 
ait States, who alone were injured by this combination, waiv- 
h an ed the fraud practised upon their rights by confirming 
v, is the sale and conveying a title, the purchasers could not 
egal sell again for their own emolument, but must hold the 
this land without the power of siicention. In the cases cited 
and by the defendant’s counsel, from 6th, 8th, and 13th John- 
lium son, it was laid down that if two persons agree, that but one 
s bee shall bid at a sale by auction, with an understanding that 
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sui 1829, the person not bidding should share the profits of the pur- 
vV~™~ chase, Courts will not enforce the contract. The reason 


of this is obvious, for in the first place there was no consi- 
deration to support the contract, and in the next place it 
could not be enforced without going directly into the im- 
politic transaction. -But to make these cases parallel with 
those now under consideration, we will suppose that the 
bidders at the auction sale had made a further stipulation, 
that the articles bought should be resold to third persons 
for their common benefit, that at such second sale notes 
were taken and sued on, and the defendants resisted a re- 
covery on the ground of the fraud committed on the rights 
of the owners of the property sold at auction. Could such 
a defence prevail, especially after the owners had, with a 
full knowledge of the fraud, sanctioned the sale by making 
a title? I presume it poaer not. But let us more direct- 
ly apply the test before referred to, as laid down in 7th 
Taunton, and see whether these notes be founded on the 
same consideration with the first contract. For if they be 
so distinct and separate, that the plaintiffs could prove 
their consideration without deriving aid from the original 
agreement, they may,and should recover. ‘The first con- 
tract, though it provided for the sale which produced the 
consideration of the notes sued on, was itself evidently 
sustained by a different consideration. Its consideration 
was the money advanced by the stockholders; that of 
these notes, the price of the land sold by the company. 
The undertaking of the first contract was, to do and have 
done certain acts for the benefit of all concerned; but 
the notes contain a promise to pay money to the persons 
to whom they were given. There is both a difference in 
the consideration, and the promise or undertaking founded 
on it. Iftheh, aside from the provisions of the statute 
of frauds, no notes had been given, and suits had been 
brought to recover the price of the lan:!, they could have 
been sustained, on proof of a sale of land to which there 
was a good title, the possession thereof by the purchas- 
ers, and their having bid it off upon the terms proposed. 

And if they who sold the land, had transfered their 
claim ir the purchase money to the plaintiffs, the names 
of the vendore might have heen used for the benefit of 
those really interested. Hence it is apparent that in such 
a state of things, there would have been no call for aid 
from the origins! transaction. Gow on Partnerships, ¢ 
after stating several cases in which recoveries could not 
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be had, assigns as a reason: ‘‘that in all those cases the claim 
of the plaintiff could not be established except through 
the illegal contract.’” Then I should say, on the supposi- 
tion that this association was contrary to sound policy, that 
if one of the parties were to sue to enforce its execution, 
or to recover the money advanced to carry it into effect, 
or if one of the stockholders were to claim of the com- 
mittee their proportion of the profits, they would be com- 
pelled to deveiope the original agreement itself, to get at 
their rights, and therefore a Court would not aid them. 
But the purchasers having entered into another contract, 
for a new and distinct consideraiion, it would be carrying 
the doctrine to an unwarraniable length te protect them in 
both the possession of the land they bought, and the price 
they agreed to give for it, merely because it was stipula- 
ted in the articles of association that there should be a se- 
cond sale, and that sale did take place. i would ask, if 
the second sale had been held without being provided for 
in the first agreement, and notes had not been taken, would 
not the proof, in an action for the purchase money, have 
been the same as under the existing circumstances? Where 
would there have arisen a greater necessity to derive aid 
from the first agreement inthe one ease than the other? J 
ean perceive none. Yet it is virtuuly admitted, that but 
for the articles providing for the second sale, recove- 
ries could be had. This is said to be the faial link which 
so closely binds the two transactions that they must be 
considered as one and the same. But further.nere, these 
defendants ask in effect for a rescission of the contracis, 
contrary to the consent, and without the default of the 
other party, and for their own exclusive benefit. For 
they hold on to the land whilst they refuse to pay its pr ice. 
This is so manifestly contrary to the platnest principles of 
natural justice and common honesty, that it would certainly 
require a peculiar concurrence of extraordinary cireumstan- 
ces, and a stern application of a most rigid rile, to sustain 
such a defence. And it is even said that Caller, who not 
only enjoys his purchase, but for ought we can know may 
have reaped a rich harvest froin being a member of the im- 
politic association complained of, is from that ve ry circum- 
tance, in a better condition than Meggison who did not 
belong to the company. This I cannot believe. Courts of 
justice do not thus directly favor a particeps criminis. 
It is only where the party claiming of them has to re- 
quire aid from, anWihegal (kaasactiQngstbat they eseape lia- 
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bility; and as that is not necessary in the present cases, 
Caller is equally responsible with Meggison. But it is said 
that Meggison was promised by May, one of the com- 
mittee, that if he would not bid against the company for 
certain lands which he wanted, he should have them at 
two dollars advance on government price; that in con- 
sequence of this arrangement he did not bid, yet the 
company refused to let him have any but the least valua- 
ble quarter upon the terms proposed, alleging that May 
was not authorized by them to make such contract. He 
afterwards bought a second quarter at eleven dollars per 
acre, and gave his note, which is the foundation of the 
present action. It is not material to inquire whether 
May was authorized to make the alleged contract or not. 
If he was, and it was supported by a sufficient considera- 
tion, Meggison should have stood upon his rights, and 


insisted on its performance. This, however, he did not 


do, but gave his note, which wasa virtual abandonment of 
his first contract. I am then compelled to dissent from the 
opinion delivered by a majority of the Court, and say 
that the judgments below ought to be reversed. 
Judgment affirmed. 
JupGe Perry concurred with Jupge Tay or, 


Jupces Lirscoms and SaFrrocp, not sitting. 


Notr.—For the plaintiffs, the following authorities were cited. ‘To shew 
that none but the government could complain, 4 Cowen 744, 5 John. 47, 
2 Henn. and Munf. 245,3 Bibb 515. That the second sale could not be 
affected by fraud, Gow 105, 5 Taunton 181,4 John. 204,7 Taunton 246, 
11 Wheaton 258. That the contract cannot be rescinded because the plain- 
tiff cannot be placed in statu guo, 1 ‘Term Rep. 154, 225, 5 East 449, Hardin 
602, 4 Mass. 502. 3 Starkie Ev. 1646, 1614, 6 Munford 366, 1 N. R.263. That 
pecseotns to complete a contract after fraud is discovered, is a waiver of it, 

Term Rep. 390, 4 Esp. 264, 10 Wheaton 392, 3 Campbell 69. 

The following authorities were relied on for the defendants: as to tle 
insufficiency of the delivery of the notes: 1 John. Cases 114, 12 John. 
Rep. 415, 10 Mass. Rep. 456, Miner’s Alabama Rep. 103. Asto the alteration 
of the note by filling the names of the payees, 2 Starkie’s Ev. 479, 480, 
19 John. Rep. 391, Pullers N. P. 267, 4 Cranch 60, 3 Am. Dig. 183. That 
the contract was against public policy, 13 Johns. Rep. 112, 6 Ib. 194, Cowp. 
39, 1 Comyn on Contracts 28, 36, 37, Douglass 450, 3 Term Rep. 22, 551, 
Selwyn N. P. 130, 2 Caines Rep. 147, 444. That the notes were void for fraud, 
2 Caines 147, 8 John. Rep. 253, Powell on Contracts 176, 185. That money 
extorted by duress of goods, may be recovered back in assumpsit, 2 Strange 
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SUPREME, COURT OF ALABAMA. 


Gates v. M‘Danrex AND SpurRLIN. 


1. G. having a_ public ferry established by law, M. and &. built a bridge 
near it, without authority, and suffered al? persons to pass free of toll; 
whereby the profits of the ferry were lost. feta, that it was a violation 
of the rights of G. and that equity had jurisdiction to restrain M. and 8S. 
from using it, except for their own families. 

2. As to what constitutes a town, within the meaning of the statute con- 
cerning ferries, guaere. 


Tus was a suit in equity, tried on bill and answer in 
the Circuit Court of Covington county, at October term, 
1827. 

Samuel Gates had filed his bill in March 1827, charg- 
ing, that before the sale of the public lands at.that place by 
the United States, Thomas M*Daniel had established a 
ferry on the Conecuh river, below the falls, in Covington 
county. That when the land was sold by the govern- 
ment, it was purchased by several persons jointly, among 
whom were the complainant and defendants. That after 
the purchase, the owners applied to the County Court 
of Covington county, and obtained an order for a public 
ferry, at the same place at which the defendant, M ‘Daniel, 
had before kept his ferry. That a part of the land pur- 
chased was laid off in lots, for the purpose of making a 
town; that the whole of the land thus distributed into lots 
was divided by ballot among the owners; and that in the 
division, the complainant drew the lots attached to the 
ferry; that before the drawing, it had been agreed, that no 
ferry should be kept on any other part of the land. He 
alleged, that afier the division, he had. obtained from the 
County Court an order for a public ferry at the same 
place, in his own name. He further charged, that not- 
withstanding this agreement, the defendants had erected 
a bridge across the river on a part of the land drawn by 
them, very near to the ferry, on which all persons were 
permitted to cross, on foot, on horseback, and in carriages, 
free of charge, by which the profits of the ferry were en- 
tirely destroyed; although he the complainant had compli- 
ed with the law in keeping a good boat and ferryman, and 
kept the banks in good order, &c. He also alleged, that 
before building the bridge, M*‘Daniel had. made an appli- 
cation to the County Court, for authority“to establish ano- 
ther ferry on said land, which had been refused. Accord- 
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ing to the prayer of the bill. an injunction had been grant- 
ed, restraining the defendants from permitting the br idge 
to be used for any other purpose than the convenience of 
their own families. 

The defendants, by their answer, admitted the allega- 
tions of the bill, except the agreement that no ferry should 
be established other thay the,one which had been previ- 
ously authorized, which they denied. They also denied 
that the banks leading to the complainant’s ferry had been 
pt in good order, and insisted that wagons had been 
compelled to unload before they could get up the banks; 
and that the complainant himself had, in some instances, 
used the bridge. 

On the hearing in the Circuit Court, the injunction was 
dissolved, and bill dismissed with costs, on the ground 
that the statute prohibiting the establishment of ferries 
within two miles of a ferry already established, did not 
embrace bri: ges; and also that it contained an exception 
as to ferries at or near a town. 

The complainant appealed from this decree, and insisted 
that it was erroneous. 

Suorrrives, for the appellant. The bridge was both 
a public and private nuisance. It was a public nuisance, 
because it was unauthorized by law, and it obstructed the 
Conecuh river, which was declared by statute to be, be- 
low the falls, a navigable stream and public highway.¢ As 
a public nuisance, it was liable to be abated. Its erec- 
tion violated a penal law,’ hecause it was not allowed by 
the County Court; and this, whether the stream was navi- 
gable or not. It was a private nuisance, because it de- 
stroyed the profits of the ferry of Gates, the complainant; 
in which he had a legal vested right.¢ Courts of Chance- 
ry will restrain the injury occasioned by a nuisance, on 
the ground that it is better to prevent the injury, than to 
redress it afterwards. ¢ As to the town, none was ever 
incorporated there, and judicially, it cannot be considered 
as such. 

VaANDEGRAAFF and Parsons, for the defendants, cited 
Co. Lit. 115, 10 Mass. Rep. 71, &e. 


By JUDGE TAYLOR. The statute of 1820, section 
17 provides, ‘‘that no public ferry shall be established 
within less than two miles by water, of any ferry already 
established, unless on any river at or within two miles of 
any town.” And by the 20th section of that act, it is 
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declared, ‘‘that if any person or persons shall establish a 
public ferry or a public road, toli-bridge, or causeway, 
contrary to the provisions of ‘this act, he or they shall 
forfeit and pay five hundred dollars’? &e. The meaning 
of this last section clearly is, if a toll-bridge &c. should 
be established without an order of Court, then the for- 
feiture shall be incurred. But as this is not a toll-bridge, 
it does not come within the words of the statute, which 
is penal and must be strictly construed. 

What is the reason that persons are prohibited from es- 
tablishing a public ferry within two miles of another? 
Clearly because the owner of the first has entered into 
onerous engagements when he obtained the order to es- 
tablish his ferry. He has became bound to keep good 
boats, constant attendance, &e. this requires that he should 
receive compensation, and it is important to the commu- 
nity that he should observe faithfully the engagements 
he has entered into. Unless he has some such protection, 
his ferry will become profitless, of course will be neg- 
lected, and travellers and others meet with great delays. 
But will the object of the general assembly in affording 
this protection be defeated by the erection of a bridge 
within the prohibited distance? Certainly, much more 
effectually than by establishing a ferry. It is said though 
that in the record, there is some showing that this place 
came within the exception, as there was a town where.this 
bridge is built. J am far from being satisfied that there 
was atown within the meaning of the act; but it is a suf- 
ficient reply to this objection, that this bridge was not .es- 
tablished by order of the County Court. 

Apart from all statutory provisions, except those which 
relate to the establishment of the ferry, 1 am decidedly of 
opinion that the defendants had no right to build a public 
bridge within the immediate vicinity of the ferry, calcu- 
lated to destroy the profits of the ferry. The complain- 
ant had regularly made his application to the County 
Court, entered into bond as the law directs, and was lia- 
ble to be sued on that bond if he failed to comply with 
its conditions: certainly then he must receive the protec- 
tion which he had a right to expect when he gave this 
bond, and without which it will not be in his power to 
fulfil its conditions. In a case reported in 1 Johnson’s 
Chancery Reports, ¢ it is determined that ‘an injunction 
will be granted to secure to a party the enjoyment ‘of a pri- 
vilege confered by statute, of which hc is in the actual pos- 
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session, and when his legal title is not put in doubt. As 
when a turnpike company, incorporated with the exclu- 
sive privilege of erecting toll-gates and receiving toll, 
had duly opened, and established the road with gates, Ke. 
and certain persons with a view to avoid the payment of 
toll, opened a by road near their turnpike, and kept it 
open, at their own expense, for the use of the public, by 
which travellers were enabled to avoid passing through 
the gates, and paying toll to the plaintiff; the Court 
granted a perpetual injunction to prevent the defendants 
from using or allowing others to use such road, and 
ordered the same to be shut up.@ This case is so pre- 
cisely in point, that it is needless to comment upon it. 
The decree of the Court below must be reversed; and 
this Court proceeding to render such decree as should 
have been rendered below; it is ordered, adjudged, and 
decreed, that the injunction be reinstated and perpetu- 
ated, and that the defendants pay the costs of the suit 


Jupce CRENSHAW, not sitting. 


a 


CaTo Vv. Easvey. 


LA party may it seems, in Chancery, be joined as defendaut for pus 
poses of discovery —— 
>. Minors, defendants in Chancery, having been admitted to make full 
~ defence by their general guardian, the revising Court will consider the 
sanction given to such mode of defence, as equivalent to an appointment 
of a guardian ad litem. 

3. A voluntary settlement in favor of children, set aside as fraudulent, 
as against an existing creditor, under the circumstances. 

4. The statute fixing a time within which minors can impeach a decree 
rendered against them, it is no error that a time is not fixed in the decree 
for that purpose. 


In a bill in Chancery filed in 1824, by Roderick Eas- 
ley in the Washington Circuit Court, against Lewis Cato, 
the following facts were charged, viz: That one Wyche 
Cato died intestate, leaving his widow, Martha Cato, 
and four children, Burrell, Feraby, Franklin and Green, 
who were minors; that he left a considerable real and 
personal estate; that Lewis Cato administered; that at a 
sale in July 1817, of a part of the property, the widow 
purchased to the amount of $773 12, and gave her note to 
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the administrator for that amount, payable in six months, 
which the complainant signed as her security, because as 
he alleged, there yet remained property in the hands of 
the administrator undivided, her portion of which would 
be sufficient to satisfy the debt due by her, as he believed; 
that by a distribution of the property, she received 
among other things two slaves, Rodah and Sarah, which 
Lewis Cato, the administrator, delivered to her; that 
she afterwards intermarried with one J. H. Irons, but 
before so doing, she, by a voluntary deed, conveyed the 
negroes, together with other property, to the four children; 
that afterw ards she died, and after her death, Lewis Cato, 
as guardian of the children, took possession of the two 
slaves, Rodah and Sarah, for their benefit. He further 
charged, that after the lapse of a considerable time, in April 
1821, Cato, as administrator, brought suit against him on the 
note, and that he recovered in Marengo Circuit Court, in 
April 1822, judgment against the complainant, for $598 50 
debt, $28 77 damages and costs; that complainant believing 
the claim unjust, resisted it, and obtained an injunction to 
stay the collection of it, but was compelled to pay for the 
debt, interest, damages and all costs $858 31, as shewn by 
documents exhibited. The bill alleges, that the convey- 
ance of the two negroes and other property by Martha 
Cato to her children, made when she owed the note to the 
estate, and without reserving property to satisfy the debt, 
was a fraud in law, and that they were subject in the 
hands of the guardian to satisfy the complainants claim; 
that Lewis Cato for the benefit of the children, was in pos- 
session of the negroes, of the property for w hich the note 
was given, and also of the money collected of the com- 
plainant, all which was subject to distribution among them. 
The complainant prayed that Lewis Cato might he made 
defendant as administrator, and also as guardian to the 
children, that he might make full discovery of all the 
matters charged, of what property the widow received, 
what her dower was &c. &c. And that the property. of 
the minors in his hands, or so much as was necessary, 
might be made liable to reimburse the complainant &c. * 
The children answered by Cato their guardian, and 
Cato answered also in the character of administrator. 
The answer on behalf of the infants, states that they are 
strangers to the matters of the bill; they admit that their 





* It appears a demurrer was filed by the defendants to the bill, but 
the record does not shew the particular disposition of the demurrer. 
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Cato 
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Easley. 








his knowledge, and at his request, conveyed te them the 
two slaves and her distributive share of the personal 
estate, except the stock of cattle and hogs, with a view of 
placing said property beyond the control of her intended 
husband;° and insist the deed was made bona fide, and 
not with intent to hinder or delay creditors; and being 
infants, they pray the full benefit of their rights. In the 
capacity of administrator, Cato answers, admits the mak- 
ing of the conveyance, but denies the intent to defraud 
either Irons or her crevitors, and says that the deed 
was made bona fide, with the assent of her intended hus- 
band, and at his request, to prevent the property from 
being subject to his control, or to the payment of his 
debts. He answers further that Wyche Cato died seized 
of 250 acres of land, which rented for $210 per annum, 
out of which said Martha Cato was dowable, and that in 
her lifetime she received her distributive share of Wyche 
Catos’ estate, with the exception of about thirty dollars; 
that Irons, during the marriage, sold cattle which he ac- 
quired by her for about $800; that when she made the 
deed she was in perfect solvent circumstances; and admits 
that the property conveyed in the deed was delivered to 
the minors. The defendants also insisted by way of de- 
murrer, on the insufficiency of the bill. 

At April term 1827, the cause was tried in the Court 
below, as the decree recites, on the bill, answer, exhibits. 
and proofs refered to in the complainants’ bill; when, 
by the Chief Justice, a decree was rendered, subjecting 
the slaves Rhoda and Sarah to the reimbursement of the 
complainant of the debt, damages and costs recover- 
ed by Cato against Easley, amounting to $899 17, and in- 
terest thereon; and ordering the sale of the negroes, un- 
less Cato the administrator should pay the amount; and also 
that the defendants should pay the costs of suit. * 

This decree, Cato insists is erroneous, and to reverse it, 
he sued a writ of error to this Court. 

Sarvs, for the appellants. The object of the bill is, 
either to set aside the deed conveying the two negroes 
to the minors, and subject them to the re-imbursement oi 
the money ‘paid by Easley; or to discover what other 
property Martha Cato would have been entitled to, wheth- 





* In the deeree it is recited that it appeared tie slaves were purchased 
at the eale, and that the note was given for them. 
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er real or personal, upon a full and final distribution of the ; 


estate, that it might be subjected in like manner. 

The objections to the bill, and which were available on 
—— are: 

. That the minors are not made parties. All oe 
se reste: 1 and within the jurisdiction of the Court must ! 
made p: ities. The bill should he filed against the minors 
as against all other persons, and should have prayed the 
Court to assign them a guardian ad difem. Instead of this, 
the bill was filed against the administrator, who was their 
guardian in socage. 

2. Lewis Cato, as administrator, was improperly charg- 
ed. As such, he was not liable for any debt contracted by 
the widow, and no deeree should be had againsthim. Ifa 
discovery of the amount of Wyche Cato’s estate was the ob- 


ject, it should have been sought .of the minors, and the ad- 


ministrator examined as a witness. But at all events, as 
the diseovery shews he had effects as administrator only to 
the amount of thirty dollars, no deeree should be rendered 
against him for anv greater amount. Again, if made a 
defend: ant for purposes of discovery merely, when he 
made such discovery, he should be disehs ged and allow- 
ed his costs. 

3. James H. Jrons, having married the widow, he took 
her cum onere; the billshews her liability, and he should 
have been sued as her husband, by the complainant. But 
even in this proceeding, she should have been made 
party, or her husband as her administrator. 

But on the discovery made and the answer, as the cause 
stood on the bill and answer, and the answer denying all 
fraud and the equity of the bil!, it was error to deeree 
against the answer, unless disproved by two witnesses, or 
one witness and corroborating cireustances.@ The ques- 
tion is, was the conveyance fraudulent as to creditors? It 
is denied that the deed was made mala rs , or with in- 
tent to defraud ereditors or any one else; it was with the 
assent of the future husband, and on good consideration, 
As to the insolvency of Martha Cato, when she made the 
deed, so far from this being the ease, it appears that her 
husband Irons received by her eattle, whieh he sold for 
$800. The answer alleges she was solvent. I! appears 
she was entitled to dower out of real estate, worth $210 
per year; even at the filing of the bill a balanee of $30 
was yet due her from the estate. The conveyance was 
an ante-nuptial one; true it was voluntary, but volunta 
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ry convevances are not fraudulent because they are 


~~ voluntary; they are void only if fraudulent. What then 








are badges of fraud in su+h eases? Nothing but the insol- 
veney of the party will avoid a voluntary deed, or such an 
indebtedness as can leave no doubt upon the mind, of the 
intention of the grantor to defraud. ‘The answer shews 
the indebtedness of Mrs. Cato not to be such. In Dole 
uw. Routledge,* Lord Manstield thus expresses himselt: 
‘The statute does not say a voluntary settlement shall be 
void, but that a fraudulent settlement shall be void. It is 
laid down in a case by Hale, that a voluntary settlement 
may be good, and the cases cited from Taibot and Wilson, 
support that doctrine. I remember a case before Lord 
Hardwick, where a woman was possessed of an estaie, and 
having children by a former husband, was about to marry 
again; but before she married, and because she was going 
to marry, she made a voluntary settlement of her estate 
upon her children. Her second husband afterwards per- 
suaded her to join ina sale of this estate for a valuable 
consideration, and the question was, whether this settle- 
ment was void? The Court held that her doing a rational 
act, without any intention of fraud or of defeating any 
body, would not render the settlement fraudulent, though 
it was absolutely voluntary. The name of this case was 
Newsiead v. Searle.’ Lord Maustield, a little further 
says: “One great circumstance which should always be 
attended to in these transactions is, whether the person 
was indebted at the time he made the seitlement.”? The 
question here recurs, indebted to what amount? ‘The 
books all declare that the party must be insolvent, for eve- 
ry man owes his daily bills. The cases are all carefully 
collected in Newland on Contracts, to which I refer. 4 

The deeree is certainly erroneous as to the amount. Eas- 
ley says he obtained an injunction, which was dissolved; 
the original amount of the judginent was $528 50 debt, 
$28 27 damages, aud $15 costs; this was increased to 
$858 51 by the wrong course adopted; so that mew the 
appellant has been decreed to pay upwards ef $1250, be- 
sides costs. It is contrary to equity to charge the appel- 
Jant with an accumulation occasioned by Easley’s errors. 

No time is fixed by the deeree within which the minors 
are allowed to impeach it; this is error. ¢ 

Parsons and Lyon, for the appellee. All the parties 
which the forms of the law require, are before the Court; 
the decree ascertains the facts as appearing by proof, as 
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alleged in the bill, and they are sufficient to sustain the 
deerce. Lewis Cato was guardian to the children, and the 
objection made on this ground is mere matter of form; 
he was also the administrator, he credited Martha Cato; he 
delivered to her the proportion she was entitled to of the 
estate, instead of retaining so much as was necessary to 
pay this debt; he received the negroes for which this debt is 
contracted; and he undertakes to compel Easley, her secu- 
rity, to pay the debt: so that he holds the money and ne- 
eroes both, to be distributed to the children, his wards. 
This is certainly not allowable in equity. He is liable to 
refund as far as the-value of the negroes extends, and no 
one can be injured by it. 


By JUDGE COLLIER. So many of the points pre- 
sented by the assignment of errors as it is deemed mate- 

rial to notice, may be thus succinetly stated. 

1. Could the administrator of W yehe Cato have been 
properly made a defendant to the bill of the appellee? 

2. Should the wards of the appellant have defended by 
guardian ad litem? 

3. Is the deed of gift made by the mother, who was 
largely indebted at the time, as against existing creditors, 
void per se? 

4. Was it necessary to have expressed in the deerce, 
a time when the infants, on attaining full age, should be 
permitted to impeach it. ? 

5. Is not the deeree rendered for too large a sum? 

The first point makes it neeessary briefly to state the 
facts. Wyche Cato, the father of the wards of the appci- 
lant died intestate, possessed of a considerable real and 
personal estate, on which the appellant administered. A 
part of the estate was sold by the administrator, and pur- 
chased by Martha Cato, the mother of the wards, and 
widow of the intestate, who made her note therefor with 
the appellee as security, payable six months after date. 
Afier the making of the note. she conveyed her pro- 
perty, without any veluable coasiceration, to her ehildren, 
anil the appellee has been compelled io pay it with interest 
and costs. ‘To reimburse himse'f this suit was broug!t, 
to subject the property thus voluntarily conveyed, to the 
payment of this demand, 

Perhaps i! was unnecessary to have made the admiris- 
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rator a party to the bill, unless a discovery was sucht 
from him for some purpose. Jt does not appear whether 
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the obligations of the appellee, which it was essential te 
prove in order to a decree in his favor, could have been 
proved without the benefit of hisanswer. ‘The bill mere- 
ly shews, that by written testiniony the appellee could 
have shewn the amount paid by him, but not that he 
could prove that he was the security of the mother. And 
for any thing appearing to the contrary, the administrator 
may have been a party, that a knowledge of that indis- 
pensable fact might have been acquired by his answer. 
Be this however as it may, the deerce ot the Court below 
cannot be affected by it, as there ts ne deeree against the 
administrator as such, and in that character he has no right 
to complain of it. 

The record does not make it necessary for the Court to 
decide in this case the abstraet question, whether infants 
should defend by a guardian ad d#fem where they have a 
general guardian. ‘The names ef ail the infants are set 
out in the bill; their names and the name of the appellant 
as their guardian, are recited in an order made by the 
Court upon the bill, and before the coming in of the an- 
swer; they all profess to answer by their guardian in usual 
form. From these facts appearing on the record, the Court 
might infer that the appellant was either appointed as their 
guardian to defend this particular suit, or if not appoinied, 
that he was recognized as such, which may be considered 
as tantamount to a special appointment. In Virginia it 
has been holden, where a suit against infants in Chan- 
cery was defended by a guardian appointed by the Coun- 
ty Court, and the answer of the guardian was received 
for them, and full defence made under the sanction and 
authority of the Court, that the infants were equall, bound 
by such defence, as if their guardian had been appointed 
in form ad litem, by the Chancery Court.¢ This de- 
cision we have no hesitation in recognizing as law. Again, 
if the appellant had no authority to defend for the infants, 
the objection, we are inclined to think, should be taken 
by them on attaining full age, and not by the appellant 
now, because he would have no right to bring their case 
into this Court, for want of the authority of which he 
complains. 

It is a well established rule of the common law, that all 
conveyances made with an intent to delay, hinder and de- 
fraud creditors, are fraudulent and void, and our statute 
of frauds and ‘perjuries is declaratory of it. And it isa 
legal inference, thai a voluntary settlement or conveyance, 
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made by one indebted at the time, is, as against such eredi- 
tors, fraudulent, and absolutely void. It appears that the 
debt which was paid by the appellee, and for which he 
secks an indemnity, was existing at the time of the con- 
veyanee, though not in his hands. The effect of the pay- 
ment by the appellee as security for the mother, was not 
an extinguishment of the equit able lien which the admin- 
isirator had on the property conv eyed; at law the debt 
was extinguished; in equity it is continuing; and the ap- 
pellce is considered as standing in the same situation in 
regard to the property conveyed, as the administrator did; 
and every facility which he had in equity for the collee- 
tion of the debt, was transferred by the payment, to the 
appelice. The doctrine in relation to voluntary convey- 
ances is very fully considered in the case of Reade v. Li- 
vinestion and others: The learned Chancellor collects and 
reviews the most pro: ob ent of the English adjudications 
upon the subject, and maintains, that a conveyance with- 
out valuable consideration, by one indebted at the time, 
is fraudulentin law against existing ereditors, and that the 
intention of the donor determines the validity of such con- 
veyance, as against subsequent creditors, which intention 
must be asceriained by the circumstances accompanying 
and following the conveyance. In Wheaton’s Reports and 
Johnson’s Chancery Reports, the same doctrine is recog- 
nized. 4 

With regard to the objection that no time is expressed 
in the deeree when the infants shall impeaeh it on attain- 
ing full age, it is enough to say, that the statute preseribes 
the time; and that therefore it need not be repeated in the 
decree, ¢ 

The deeree is fora larger sum than appears to have been 
due the appellee. For that cause it must be reversed, and 
rendered here forthe sum which seems to have been due, 
including interest, and the costs of the suit of Wyche 
Cato’s administrator against the appellee; * to be coilect- 
el by a sale of the property described in the decree, if it be 
not sooner paid; and the appellee must pay the cests of this 
Court. 

Decree reversed and cause remanded. 


* The decree was rendered for $971 01. 
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Sautru v. Hun. 


1. Tn an action by a surviving partner, ona note made to the firm, it is not 
necessiry to prove the partuership or survivorship; the note is suilicient 
evidence. 

2. If the plaintiff is not the person properly entitled, and the objection does 
not appear on the face of the pleadings, it must be shewn by the defen- 
dant by plea or proof. 


Hunt, as surviving partner, instituted an action of a 
sumpsit in Autauga Cireuit Court, against Smith, and in 
his declaration alleged that George Wilkinson and him- 
se!f were copartners under the firm of George Wilkinson 
& Co.; that the defendant had made a note payable to 
them in the following words: 

“$279 9-100. One day after date I promise to pay 
George Wilkinson & Co. or bearer, two hundred seventy- 
nine 9-100 dollars for value recived, 15th January, 1824. 

DAVIS SMITH,” 
aid Wilkinson had since died, 


and further alleged, that s 
The defendant 


and that he was surviving partner, &c. 
pleaded the general issue. 

At the trial at May term 1827, to support the issue on 
the part of Hunt, the note was read to the jury, and no 
further evidence was offered. The defendant demurred 
in law to this evidence as insufficient, and the court gave 
judgment on the demurrer for the plaintiff; which is here 
assigned by Smith as error. 

Gotpruwaire for the appellant, contended, that to 
enable the plaintiff to support his action, it was necessary 
for him to allege, Ist that the firm eonsisted of himself 
and Wilkinson, and 2d, the death of Wilkinson before 
suit brought, and his survivorship.« If the death of Wil- 
kinson was not stated, could Hunt sue alone as pavee? 
The declaration would then shew a joint interest in him 
and Wilkinson, and the nonjoinder of Wilkinson would 
be fatal on demurrer. ’ It is then clear that the allegation 
of Wiikinson’s death is material to enable Hunt to main- 
tain the action in his own name, and if it is material for 
him to allege it, it is equally so for him to prove it. The 
general issue puts the plaintiff on proof of every material 
fact stated in his decla ration, unless he be suing in aufer 
droit,’ even a husband suing for a consequential damage 
for an injury done his wife, must give prima fucie ev 
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dence of his marriage. An administrator, if he declare 
on a eause of action in his own time, must prove his ttle 
ws such.2 So in an action by a corporation, under the gene- 
ral issue, they must prove they are such. ¢ It is equally 
necessary to prove the allegation that Hunt was a partner, 
to entitle him to maintain. his action; it is the only way 
in which he could have an interest in the note as payee. 
The authorities referred to will prove this. A surviving 
partner eanmot recover in an action of assumpsit without 
naming his deceased partner in the declaration;4 where 
death isaverred, it is necessary to prove it. ¢ 

Bucerrr, contra. Hunt has possession of the note, and 
whether he be bearer or surviving partner, he is entitled to 
his action. It is not to be presumed that he would sue in 
a false character, which would curtail his rights. His 
proof shews an entire cause of action in himself; his con- 
sent that another should participate, does not injure the 
defendant; this isa negotiable instrument; where a bill or 
note is payable to bearer, or ts indorsed in blank, posses- 
sion is prima facie evictence of delivery and of owner- 
ship. / He who has possession, may receive payment, 
and a recovery by him is a good bar. 

Formerly a plea in abatement was the only mode in 
whieh advantage could be taken of a misjoinder or non- 
joinder of either plaintifis or defendants; and the reason 
advaneed fer a different practice in some eases is, that 
the defendants are not ‘supposed to know all the parties 
plaintiffs; this reason here cannot appiy. Chitty says, 
“If one of several obligees be dead, the fact should be 
stated, or the defendant may crave over and demur. But 
if ‘the plaintiiT be prepared to prove the death of the par- 
ty, the omission of the statement of the death would be 
no ground of nonsuit.’’ ¢ 

An administrator suing for a debt due his intestate, 
need net prove his authority, unless over is craved; and 
husband and wife may sue without any proof of marriage. * 


By JUDGE PERRY. It is contended that the plain- 
tiff was bound to prove that he was one of the firm of 
George Wilkinson & Co. and also the death of his cop-rt- 
ner. The position assumed by the counsel tor the plain- 
tiff in error cannot be applied to the plaintiff below, inas- 
much as it would have formed a good defence for the de- 
fendant; and if he wished to avail himself of it, it was 
incumbent on him to shew that there were other parties 
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to the contract who were not joined as plaintiffs in the 
action. This he could have done if the objection appeare: 
upon the face of the picadings, by demurrer, by motion 
in arrest of judgment, or on error; and though the objec- 
tion may not appear on the face of the pleadings, the 
defendant in the court below could have availed himself 
of it either by plea in abatement, or as a ground of non- 
suit on the trial, upon the plea of the general issue. @ The 
principle here laid down clearly shews, that the want of 
proper plaintiffs in actions on contract, is an exception to 
the merits, which may be taken advantage of by the de- 
fendant to defeat the plaintiff’s recovery. He may shew 
that the agreement was under hand and seal, for then 
the form of the action was mistaken; that the action 
has not been brought by the proper parties, the pro- 
mise having been made to the plaintiff jointly with 
others, &c. 4 The ease is too clear for argument. It is 
therefore the opinion of the Court, that the judgment 


be affirmed. 





Smirn vy. Davis ef al. 


In an action brought by copartners as payees, on paper made to them 
by their firm name, no proof of the copartnership is necessary. Lf the 
proper parties have not brought the action, it is matter of defence. 


Tuts case was tried at the same time as the last, and in 
the same manner. The ceclaration, which was in assumip- 
sit, averred that P. Davis, E. Faxer and John Kirby, 
were copartners; and the only proof produced was a note 
made by Smith to P. Davis & Co. On the demurrer of 
the defendant below to the plaintiff?s evidence, judgment 
was given for the plaintiffs, who are appellees in this 
Court. 

Go.yTHwalreE, argued for the appellant, that when a 
firm sue as pavees or as indorsees, by virtue of any other 
than a blank indorsement, under the general issue, they 
are bound to prove their identity and copartnership. ¢ 


Buesee for the appellees. 
By JUDGE PERRY. This case depends upon the 


same principles as the last. The judgment must there- 
fore be affirmed. 
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M‘Wuortrer v. Sayre & Sayre. 


Tt is errortorender judgment for more damages than laid in the declara- 
tion. 


Tris action involved the same points as the two pre- 
ceeding. In addition thereto, it was assigned for error, 
that the damages in the writ and declaration were laid at 
$130, and a verdict was found for $268 93, and judgment 
was rendered for that amount. The action was in as- 
sumpsit. 

Gotptruawaite, for the apnellant. This is certainly 
erroneous. “© Since the suing of this writ of error, a re- 
mittitur has been entered; but a remittitur cannot be 
entered at a subsequent term. 4 

Bucser, contra. 


By JUDGE PERRY. = It appears that the jury asses- 
sed damages largely beyond what were claimed in the 
declaration, and judgment wis entered thereon. This 
was error, and has been so several times decided in this 
Court. For this the judgment must be reversed and the 
cause remanded. 


Jounston ef al y. Arwoop. 


}. The act givingsummary judgment inthis Conrt, on motion, against setu 
rities in writ of error bonds, is not repugnaut to the coustitution. 
Nor is the exercise of that power to be cousidered as the assumption of 
original jurisdiction by this Court. 
3. Fe party may in certain cases, by acts of record, waive his right of trial 
yy jury. 


» 


Tuts was a writ of error sued to this Court bv John- 
ston and VisGrew, to reverse a julgment of the County 
Court of Marengo county. rendered against them in favo 
of Atwood, on the trial of an 2nneal from a magistrate’s 
Court. At a previous day of the term, the judgment 
of the Court below was, on the errors assigned by John- 
ston and MiGrew, afirmed in this Cour: and under the 
statute, in the usual form, judgment was rendered agains! 
90 
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Johnston and M‘Grew, and against Lewis Parham, who 
was their security in the writ of error bond. 

Stewart, on behalf of Parham, the securiiy in the 
error bond, moved this Court to set aside the judgment 
as to him. Two grounds were assumed in the argument, 
on which it was contended that this Court had no power te 
render such a judgment, to wit: Ist, that it was the exer- 
cise by this Court of original jurisdiction, which this 
Court has not; 2d, that the act under which the authority 
wes exercised is unconstitutional, as there is no mode pro- 
vided for the trial of the liability of the security by a 
jury, this being a revising Court merely. 


Pickens for the appellee. 


By LIPSCOMB, Chief Justice. In this ease, judg- 
ment has been eniered during this term against the secu- 
rity in the writ of error bond; and a motion is now made 
to set aside that judgment, on the grounds, Ist, that in the 
rendition thereof, this Court has exercised original juris- 
diction; 2d. that it is a violation of the constitution to 
render a judgment without the intervention of a jury. 
These points have been pressed with much ingenuity and 
ability by the counsel, and if he has failed to establish 
his positions, he has at least shewn that much mischief is 
to be apprehended from rendering judgment in this 
Court, against securities. But with consideratiens grow- 
ing out of this aspect of the case, we can hold no com- 
munion. We have only to inquire whether the judgment 
is authorized by law or not. This Court cannot, it is 
true, exercise original jurisdiction: but to determine what 
is avexercise of original jurisdiction, we must test it by ap- 
plying itto the subject matter on which such jurisdiction 
has been exercised. Original jurisdiction has been exerted 
over the subject matter in controversy between the parties 
litigant in the Court below, and when we render judgment 
here against the security to the writ of error bond, we are 
not exercising original jurisdiction, because the subject 
matter of the controversy had been previously adjudicated, 
and we are only inquiring if that judgment is correct; if 
correct, as an incident to the aflirmance, judgment is 
rendered against the security in the writ of error bond. 
On the record, for so I shall call the writ of error bond, 
we find the name of a party, not originally a litigant in 
the subject matter of controversy, but who has come into 
the record after judgment, and makes himself quasi a par- 
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ty to such judgment, by undertaking that judgment may | JULY} 


be rendered against him, if the Supreme Court should 


affirm it. This is the legal effect of his undertaking. And ¥ 


we have no facts to inquire into, as to his right or liabili- 
y. that the record will not answer. 

~ On the 2d ground, it is contended that the security has 
4 constitutional right to be tried by a jury. The constitu- 
tion, in guaranteeing the right of trial by jury, never in- 
tended any thing more than securing to the party a right 
to have contested facts tried by a jury. It never could 
have been designed to have so far changed “the whole 
doctrine of evidence, as to have records tried bya jury; 
when a debtor acknowledges his debt of record, he leaves 
no contested fact to be tried by the jury. In the ease of 
Logwood v. The Huntsville Bank, ® it was said by this 7 
Court, that “what had never been demanded could with 
no propriety be said to have been denied, and that the 
defendant had never claimed atrial by jury.’”? And it 
might further be urged with much force, that the demand 
of a jury trial should be made at sueh time, and in such 
form, as the law had prescribed for pleading, and for the 
ascertainment of the material facts. Were this not requir- 
ed, apart’ might insist, that he had aright to be heard by 


a jury ta this Court. The security at the time he entered 


into the writ of error bond, knew all the consequences of 
thus making himseif a party to ihe judgment in the Cir- 
cuit Court; he knew that the cause then went to a tribe- 
nal where the facts were not inquired into, beyond what 
was apparent on the record; and his volunteering hinself 
asa party under such circumstances, was virtually a walver 
of all claim to a jury trial. There are many cases where 
a party by his own act, deprives himself of a jury trial. 
By executing a power of attorney to confess judgment, 
he may waive his jury trial. [executors and adminisira- 
tors are made parties in this Court, and their rights to 
some extent adjudiested, without the intervention of a 


jury, because that they eame into the record as parties, 


after the subject matter of the suit had been tried in the 
Court below. If fraud has been practised, the Courts of 
Equity are generally competent to administer reiief, we 
might however as soon suppose fraud and forgery in send- 
ing up any“other part of the record by the clerk, as that 
he would certify falsely that the security had joind in the 
writ of error bond, when in fact he had not. 

The motion must be oycrruled. 
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ANONYMOUS. 


1. When a statute merely gives a reinedy to enforce wn existing right, with- 
out creating or ailecting any right or obligation, it may act retrospectively. 

8, The act of 1827, authorizing executions from this Court to issue for costs 
in certain cases where they vre due from the saecessful party, applies es 
wellto judgments reudered before, as to those rendered aficr the passage 
of the aet. 

3. The costs chargeable against the successful party include all, except 
the appearance of the opposite party, and such acts us are done at his 
instance. 

4. An execution eannot be quashed because more costs are taxed than are 
properly due. The error can be corrected on a motion to retax. 


Under the act of 1827, ¢ divers executions were issued 
by the clerk of this Court, dividing the costs, where exe- 
cutions had heen previously issued against the unsuecess- 
ful pariv and were returned no property found. Some 
were issued against plaintiffs in error, and some against de- 


fendants; and many were on judgments rendered in this 
Court, before the act passed. The aet referred to as au- 
thorizing such executions, is tn these words: “That the 
clerk of the Supreme Court is hereby authorized, when- 
ever any sheriff or coroner shall return an execution di- 
rected to them or either of them, that the defendant or de- 
feridants in said execution or either of them have no pro- 
perty in his county, out of which he ean make the amount 
of costs due on said exeeution, forthwith to issue execu- 
tion against the plaintiff or plaintiffs in said execution, for 
all costs due on said exeeution created by the plaintiff or 
plaintiffs in obtaining his judgment and execution; and no 
cosis created by any defendant or defendants on the pari of 
him or them, shail be taxed or collected in said execution; 
provided that an execution which may be returned no 
property found, shall have issued to the county from whieh 
the case was brought into said Court, before an exeeution 
under this act shall issue against the plaintif or plaintitis.”’ 
Motions are now made to quash the executions, on two 
grounds, viz: 1. Vhat the act of 1827, does not autho- 
rize executions to issue on judgments rendered previously 
to its passage. 2. That more costs are taxed than were 
created by the parties against whom they were issued. 


By JUDGE PERRY. It is a question of no small 
importance, whether a person entitled to exeeution under 
former laws must take the steps authorized by the laws ia 
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being at the time of the rendition of the judgment, in 
order to have the same satisfied, or whether he may avail 
himself of a statute si ubsequently passed? This question is 
involved in the construction of the act above recited, as to 
its repugnaney to the nineteenth section of the bill of 
rights, contained in the constitution, which says no ex post 


facto law, nor law impairing the obligation of contracts, 


shall be made. From this clause in the consiitution, we 
cannot suppose that the framers of it intended to inhibit 
the legislature of this State from enacting any law to se- 
cure to her citizens, their rights, when the remedy for 
their enforcement would have to act retrospectively. 
This opinion is not in conflict with the principle of con- 
struction, that statutes should not act retrospectively: that 
rule is founded oa the common law, and took its rise upon 
a supposed intention in the law makers, not to enact laws 
caleulated to affect anterior rights. "The common law con- 
struction being founded upon that sup position, its in- 
fluence cannot prevail when a different intention is clearly 
manifested. ‘The act then in question, not having 1 impair- 
ed any rights or obligations that existed beiween the par- 
tics prev ious to its passage, but only providing a remedy 
for their enforeement, caunot be within the prohibition of 
the constitution. Apply the principle to the ease under 
consideration, and it will be found that the clerk of this 
Court, for serviees rendered to parties litigant in it, the 
price of “en are fixed and ascerisined by law, and forms 
a part of every judgment rendered by this Court, had no 
proper or ad oq ate remedy for obtaining the costs he was 
thus enttiled to re er party who had created them; and 
ean it be said that the legislature authorizing the elerk to 
issue an execution for the costs thus due him, for services 
rendered previous to the passage of the law, violated cr 
impaired any right or privilege of the party from whom 
the costs were thus rite: Ve think not. If it was com- 
petent for the legislature to authorize the issuance of a 
execution for costs afierwards created by either sey 2 
the same provisions might apply with equal authority to 
ihe costs then accrued, and that such was the intention 
of the legislature, cannot admit of a deubt. 

But it is said the executions should be quashed, because 
there are more cosis taxed on the person against whom the 
execution issued, than he had ereated in the eause. In 
most 0 the cases examined, such appears to be the fact; but 
it is considered to be only aclerical mistake, and is amend- 





229 


JULY 1829. 


aye 


Anonymous. 





| 
( 
Hl 





230 


JULY 1829, 


Anonymous. 
| aaa 


‘ 





CASES DETERMINED IN THE 


able upon motion for that purpose; and consequently forms 
no ground for quashing the execution. The motion, 
therefore, to quash the executions, must be overruled. 
But the costs on all the executions must be retaxed, charg- 
ing each party with the costs which he or they have crea- 
ted; and for the purpose of ascertaining the amount, sup- 
pose A, to be the plaintiff in crror, and B the defendant: 
A succeeds, and B is unable to pay the costs; the costs then 
created by A include all except the appearance of B, and 
such acts as are done at his instanee. Should B succeed, 
and A be unable to pay the costs, the same rule must b: 
observed. 





LecatrT v. STRANG. 


-\ bill of exceptions signed by the Judge who presided below was present- 
ed; but the certified record containing one, which the Judge stated to 
be the true one, none other can be received. 


Turis was a writ of error from Mobile Cireuit Court. 


By JUDGE SAFFOLD. In this case a motion was 
made by the appellant’s counsel to have a bill of excep 
tions presented by him, containing the signature of the 
Honorable A. Crenshaw, received as a part of the record. 

On an inspection of the transcript of the record as 
certified by the clerk, another and different bill of excep- 
tions appears to have been allowed on the trial by the 
same judge; and who now informs this Court that the bill 
of exceptions included in the transcript, is the only one 
allowed by him; and that the one now offered to the Court, 
was unadvisedly signed without having been read, and 
was never delivered, but was surreptitiously obtained 
from him. 

It is therefore the unanimous opinion of the Court that 
the motion be disallowed, and that the plaintiffs attorney 
can cither assign errors on the exceptions as presented by 
the transcript, or disregard them. 
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SUPREME COURT OF ALABAMA, 


THE STATE v. ADAMS. 


\ sheriff, under the act of 1819, has no authority to give a casting vote 

“ic ‘tween two candidates for sheriff. 

2, Such a power not being expressly given, cannot be allowed by impli- 
cation. 

3. Where two candidates for sheriff obtain an equality of votes, no election 
is effected. 

4. In such case a vacancy exists, such as may be filled by executive ap- 

pointment till the next general election. 

A citizen may by accepting a beneficial public office, waive a constitu- 
‘tional franchise; so an act providing thata public officer shall vote only 
in a certain e vent, is not unconstitutional. 

The original election returns are admissible evidence to prove the true 
number of votes given, although they had been for*some days in an ex- 
posed situation, and altered in some respects, their fairness and altera- 
tion being matters for investigation by the jury. 

7. Courts of justice cannot inquire into the reasons of the executive for 
making an appointment co fill a vacancy, when the rightexists. There- 
fore, petitions m: ade to the Executive, shewing the motive for the appoint- 

nent, wre not legal evidence to iinpeach the officer’s right. 


on 


» 


This was an information in the nature of a guo war- 
ranto, filed in the Circuit Court of Marengo county, at 
the May term, 1829, on the relation of John E. Ander- 
son. 

The information alleged, that James H. Adams for the 
space of nine months and more, had used and still used 
without authority, the office of sheriff of Marengo coun- 
ty, which office and the privileges and immunities thereof 
he usurped &e; wherefore he was required to answer to 
the State by what warrant he claimed to use and exercise 
said office, &e. 

The defendant appeared and filed his answer, alleging, 
‘sthat at the general election held for Marengo county on 
the first monday in August 1828, the relator, John E. 
Anderson, one Henry Chiles and Thomas Adams, were 
candidates before the people for the office of sheriff; 
that Anderson and Chiles received an equal number of 
votes for said office, and more than Thomas Adams; that 
on computing the votes from the different precincts, a 
mistake was made in the number of votes given for An- 
derson; that under the influence of said mistake, the late 
sheriff proclaimed Anderson duly elected; that on the 
Saturday after the election, the mistake was discovered, 
and the sheriff then re-examined the returns and found 
that Anderson and Chiles had each received an equal num- 
per of votes, when the sheriff gave his casting vote in 
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favor of Anderson, and forwarded his certificate of the 
result, to the secretary of State, as follows: ‘*I Benjamin 
Barton, sheriff of the county of Marengo, do hereby cer- 
tify, that at an election held on the first Monday of Au- 
gust instant, for the purpose of electing a sheriff Ke. 
The votes being equal for John FE. Anderson and Henry 
Chiles, I, myself have given the easting vote to John Hi. 
Anderson, in consequence of which he is duly elected 
sheriff of Marengo county, &e. Given under my hand 
and seal, at office, the 18th August 1828 
(signed,) B. BARTON, sheriff. [Seax.]’ 

The defendant further alleged, that Anderson did not 
receive a majority or plurality of votes at the election, 
but only an equal number to that received by Chiles, 
whereby, in consequence of the <p tion of the commis- 
sion of B. Barton, the office beeame vacant and subject to 
be filled by appointment’ by the Governor; that there had 
been no election held since. He further alle ged that on 
the 25th of September 1828, the Governor issued his 
commission under the grest seal, appointing him, James HH. 
Adams, sherilf of Marengo county, which commission he 
produced, and which is as follows: 

“The State of Alabama, and by the authority of the 
same. John Murphy Governor of said State to James H. 
Adams, greeting. Whereas the election of sheriff of Ma- 
rengo county held on the first Monday in August last has 
been contested, of which due notice has been given to the 
executive department: Now therefore, in pursuanee of 
the power vested in me, and in order to provide in this 
contingency for the demands of the public service, I do 
by virtue of the power and authority in me vested, hereby 
commission you sheriff of the county of Marengo as 
aforesaid, to hold the said office until superseded by the 
determination of the contested election, or otherwise by 
the constitution and laws of the State: You are hereby 
therefore authorized and required to do and perform all 
and singular the duties incumbent on you as sheriff of 
Marengo county, according to law, and ‘the trust reposed 
in you. Given under my hand and seal of the State, at the 
town of Tuscaloosa, this 25th day of September in the 
year 1828, and of the Independence of the United States 
the fifty third. 

(L. 8.) (signed, ) JOHN MURPHY. 
By the Governor, 

James I. Twornton, Secretary of State.” 
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Under this commission the defendant alleged that he 
was duly qualified, had given bond, had taken on himself 
and continued to discharge the duties of the office.”’ 

The selicitor and counsel for the relator demurred to 
this plea, and the demurrer was by the Court overruled. 
A general replication was then filed, and issue joined, 
and at the same term, a verdict was found for the defen- 
dant; on which judgment was rendered for him. 

By a bill of exceptions taken by the relator at the trial, 
it appears that the relator requested the Court to instruct 
ihe jury, that if they believed from the evidence that 
Anderson and Chiles had an equal number of votes, and 
ihe sheriff had given the casting vote to Anderson, he had 
a right to do so, and that thereby Anderson was duly 
elected. ‘This charge the Court refused, and instructed 
them that the sheriff had no right to give the casting vote 
inan election for sheriff, and that if there was a tie be- 
iween the candidates, there was no election. 

The relator offered to prove that there had been a no- 
tice given to Anderson to contest his election, which 
contest had not been prosecuted, but relinquished, and 
that a petition had shortly after the election been pre- 

sented to the Governor, solic ‘iting the appointment of Mr 
pew for particular reasons and particular purposes. 
This evidence the relator’s counsel offered as an explana- 
tion, and as containing as it was said, a full reason why the 
commission issued to Adams. This evidence, on the objec- 
tion of the defendant, was rejected by the Court. . 

The defendant offered in evidence the certificates of 
the votes given at the different precincts, to prove that 
a tie actually existed between Chiles and Anderson. It 
was proved that the certificates had been reeeived, and that 
a count Was made thereon on ‘Tuesday, the day after the 
elee ion, on which the sheriff had declared Anderson elect- 
ed by five votes over Chiles, and that then the papers 
were left open and subject to public inspection, and were 
frequently inspected, and in fact that one of the returns 
had been altered so as to make the votes of ‘Turkey-creek 
precinct read and be in figures, eleven for Chiles, when 
it should have been nine. The relators counsel objected 
to the introduction of said certificates, for any purpose 
whatever; but the Court overruled the objection and per- 
mitted them to be read, and instructed the jury to give them 
what weight they might think them entitled to as the datu 
on which the count was made on Tuesday and Saturday. 
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The relator’s counsel requested the Court to instruct 


“™ the jury, that as the returns from the different precinets 


The State 
- & 
Adams. 








in the county were directly from the hands of the man- 
agers of the election on Tuesday, when they were firs’ 
counted out, and not liable to be altered, they afforded 
better evidence of ihe true state of the votes than they could 
on Saturday when they were counted the second time, and 
that this was a conelusion of law and not a matter of infer- 
ence. This charge the Court declined to give. They fur- 
ther requested the Court to instruct the jury, that the 
sheritl had a right to give his vote as a citizen, even after 
the polls were closed, which was also refused. 

The relator in this Court assigns for error, the overrul- 
ing of the demurrer to the defendant’s plea, and also the 
several decisions made as shewn by the bill of exceptions 


Snortrivas, for the State. 
Lyon and Ketty, for the appeilec. 
Gaytr, for the appellant, in conclusion. 


By JUDGE TAYLOR. It is insisted for the relator. 
ist, that he was legally elected, and is cntitled to the 
office; 2d, but if he was not, that there was no yaeaney in 
ithe office which authorized an executtve appointment; and 
therefore, the defendant is not authorized to discharge the 
duties of the oflice. 3. But if the Court should not come 
to either of these conclusions, that the judgment must be 
reversed and remanded, because the Court below erred in 
rejecting the evidence offered by the relator, and receiy- 
ing that to which he objected. 1 will reverse the order in 
which these points were discussed in the argument, and 
consider the third point in the first instance. 

The relator, on the trial of the case in the Circuit Court, 
offered in evidence some papers purporting to be repre- 
sentations to the Governor in the form of petitions of 
many of the citizens of Marengo, by which he was in- 
duced to commission Adams, with a view to show, as he 
alleged, that fraud was practised upon the Governor in 
procuring from him the commission; which were exclud- 
ed. That the judiciary should inquire into the induce- 
ments which operated upon a co-ordinate branch of the 
government in making an appointment which is confided 
to its diseretion, would indeed be a delicate and unenvia- 
ble duty. It would be declaring that the courts were 
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more competent to determine upon the qualifications of ci- 
tizens for office, or at any rate, that they were more deli- 
berate in investigating those qualifications than the execu- 
tive, to whom the law has confided the appointment. But 
in What manner, and at what time, is such an investigation 
tobe made? Is it to be done upon the request of the 
Governor? and are we to wait until such request is made? 
Or is any person who conceives himself either wiser, or 
more anxious for the pulie good than the chief officer of 
State, to give the information to the Courts? And if we 
re fo inquire into the manner in which the Governor has 
made an appointment, what hinders us from also looking 
into elections made by the people, and excluding men from 
the offices to which they have been elected, because we 
believe such clection was secured by fraudulent practices? 
This doctrine is fraught with consequences of a nature 
ieo plainly intolerable to be entertained for a moment. 
The Court was therefore right in rejecting the testimony 
offere | by the counsel for the relator, as specified in’ the 
record. It was equally so in reeeiving the returns from 
the preeinets made to the sheriff. ‘These returns form 
the data upon which the sheriff is to arrive at the result of 
the election. They are evidence to him of the number of 
votes given in at each precinet, and for whom. If they 
had been locked up when received by the sher'ff, and 
never inspeeted or seen by any other person, they would 
eeriainly have formed a part of the evidence to be sub- 
mitted to the jury in trying the question of right to the 
oflice. As itis from these returns that the sheriff ascertains 
the result, it is conceived they are admissible before the 
jury, to shew that he was authorized to draw such a con- 
clusion from the premises before him. It is true they 
would be far from conclusive, but liable to countervailing 
testimony, going to show error from mistake or design. 
Does then the circumstance of those returns having re- 
mained open to public inspection, and an alteration hav- 
ing been made in one of them. render them incompetent? 
It seems to me this question answers self  The:e facts, 
with respect to them, are to be ascertained, and if so, must 
they not be before the Court, before such inquiry ean be 
made? Such ceircuistanees are to be weighed by the 
jury in determining what credit they will give to the 
returns, but eannot affect their competency. 

As to the second point, it is believed thisease is in sub- 
stance one between the relator, Anderson, and the defen- 
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dant, Adams; that it is the true interest of the State 
that every citizen should have his rights, and therefore, 
the State will lend its name to a citizen to assert those 
rights, when they affect his title to a public office of which 
another is in the enjoyment. But this Court does not 
believe that either law or policy requires that one man in 
the occupancy of an office shall be put out upon the com- 
plaint of a stranger. It is good policy that offices shall 
be filled, particularly so important an office as that of 
sheriff, not that they should be vaeant. Therefore, if the 
relator has not right to the office, the inquiry is terminated. 
But, as that branch of the subject is more immediately con- 
nected with this part of the investigation than any other, 
{ will proceed now to inquire whether, if it be admitted 
the relator was not elected, there existed such a vaeaney in 
the office as authorized the Governor to appoint? The 
words of the Constitution, relating to the subject, are to be 
found in the Laws of Alabama, page 924, section 24, and 
are as follows, viz: “A sheriff shall be elected in each coun- 
ty by the qualified electors thereof, who shall hold his office 
for the term of three years, unless sooner removed, and who 
shall not be eligible to serve, either as principal or deputy, 
for the three sueceeding vears. Should a vacancy occur sub- 
seqrent to an election, it shall be filed by the Governor, as 
in other cases; and the person so appointe:! shail continue 
in office until the next general election, when sueh va- 
eaney shall be filled by the qualified eleciors; and the 
sheriff then elected, shall continue in office for three years.” 
This section provides that elections for this office shall 
regularly take place; therefore, it would be a strained 
and forced presumption to suppose that there would 
be no election held, as that would be dircetly in the 
teeth of the provision. The whole object of the section 
is to secure the means by which the oflices of this de- 
scription throughout the State shall be filled, and the 
terms for which they shall be held. The convention had 
their eye fixed upon the object of keeping the oflice 
always occupied. They determine that public policy 
requires that these officers shall be elected by the people, 
and that the same persons shall only retain the office for 
three years. It is easy to provide that elections shall be 
held at stated periods, and it is as easy to determine that 
the individual shall only continue in office three years; 
but the convention would make no provision by which 
the office would be at all times filled by the people. There 
might be-vacancies, and as it would require time to till 
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such vacancies by the people, it is necessary that the du- 
ties of the office shall be discharged in the mean time. 
The convention thought it wiser that the election by the 
people should be postponed until the next general elec- 
tion for members of the General Assembly, &c. than 
that they should be specially convened for that particular 
purpose, and that in the mean time the Governor should 
make an appointment. The convention, therefore, in- 
tended to provide for filling the office by an election in 
the first instance, and a vacaney by executive appointment 
when it occurred. They took it for granted elections 
would always be held in conformity with the provisions 
of the constitution, and they proceeded to provide a mode 
of appointment, in the event of the election by the peo- 
ple not effecting the object of providing a she riff for the 
next three years; that is, in ease the office should be 
vacant from any cause, after such election was held. 
The words of the constitution are, ‘‘should a vacaney 
occur subsequent to an election,”? &e. clearly meaning, 
should a vacaney occur subsequent to the time prese vibe 
by law at which a sheriff is to be elected, not to the time 
when asherif? is actually elected. This construction, and 
no other, completely fulfils the intention of the constitu- 
tion in keeping an incumbent always in the office. The 
former sherilf holds his office untill the next election has 
terminated; and there ean never be a vacancy for a longer 
time than it would require to apprise the Governor that it 
is necessary to fillit. When the time fixed by law for the 
general election arrives, the people meet at the polls and 
give in their votes, should they fail to elect a sheriil by 
heing divided as to their choice, the general election ter- 
minates, and a vacancy in the office of sheriff takes place; 
it is ¢*subsequent to an election.”? There was no vacancy 
before, as the former sheriff continues in office until that 
time. There is one now, because no election is effected, 
and it is within the authority of the Governor to fill it. 
But it is argued that, in this instance, the commission 
shows that the Governor did not eo to make an ap- 
pointment but for a limited period, \ "iz: until the contest 
was decided, and the contest being Pte d, the defen- 
dant is no longer authorized to act in the office. It was 
clearly the intention of the Governor to appoint the de- 
fendant for the whole time that the office would have been 
vacant without such appointment, and the manner in 
which he has ex». ssed such intentien is not material. 
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The main inquiry now arises, was the relator clecied 
sheriff of Marengo county at the general election? As 
there is a difference of opinion among the members of the 
Court on this subject, and as it is of great importance to 
the parties, I shal] consider it with some minuteness, and 
endeavor to give with plainness the reasons which ope- 
rate upon my mind in bringing me to the conelusion to 
which I have arrived, and which is the result of my best 
judgment and most mature reflection. To determine this 
question, it is only necessary to ascertain whether the 
sheriff, Barton, was authorized to give the casting vote to 
the relator, the people having given an equal number oi} 
yotes to him and to Chiles. For I consider it incontro- 
vertible, that if he had that power immediately at the close 
of the election, he had it whenever he learned for the 
first time that it was necessary to use it, provided he 
exercised it ina reasonable time after receiving such in- 
formation. 

It is contended that the sheriff, Barton, had no power 
to give the casting vote, for two reasons. Ist. because 
there is no statute authorizing him to do so. 2. If there 
is, such statute is unconstitutional. I wiil examine the 
last reason first. 

The constitution, article 3, section 5, declares, ‘‘every 
white male person of the age of twenty-one years or 
upwards, who shall be a citizen of the United States, and 
shall have resided in this State one year next preceeding 
an election, and ihe last three months within the coun- 
ty, city, or town, in which he offers to vote, shall be 
deemed a qualified elector.” It is insisted in argument 
that every citizen of the description contained in this 
section, has a right to vote; that sheriffs, as well as others, 
are included; and that to prohibit their voting, except in 
a particular event, is depriving them of this constitution- 
al privilege. 

That this objection is specious, is certain, but I do not 
think it will bear the test of serutiny. Constitutions are 
always iatended to lay dowa general principles, to define 
boundaries by which the different departments of the go- 
vernment are to be limited, and to secure the great rights 
and privileges of the people; such at least, are the obieets 
of our federal and state constitutions. These great prin- 
ciples, thus declared, are to be acted upon by the Ciflerent 
departments of the government, and some of them to be 
brought into active operation by the aid of subsequent en: 
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actments of the legislative department. Constitutions are 
intended to be of a permanent nature, liable to amendment 
it is true, yet guarded against the hand which would rash- 
ly and ineonsiderately make alterations in their provisions. 
{t is obvious then, that a constitution must be liberally con- 
strued, with the view of eflectuating the intention of its 
framers; and that the history of the times in which it was 
framed, the manner most cflicient in securing its objecis, 
the restraints intended to be imposed and the privileges in- 
icnded to be granted, must all be taken into consideration 
i giving a construction to those instruments. What then 
was the privilege intended to be secured by the 5th sec- 
tion of the 3d article? Certainly the right of suffrage to 
all the persons included within its provisions; and it is 
equally certain that no department of the government, nor 
all of them combined, have the power to divest an indivi- 
dual of this right, otherwise than as is prescribed by the 
constitution. (Any citizen however, 1s authorized to 
refuse to exercise this privilege. He may do it in various 
wavs: as by refuing to vote at an election, voting for only 
onc officer when he might have voted for five or six, ab- 
senting himself from an election, &e. The right of suf- 
frageydhen, isa privilege granted by the constitution to 
the citizen,? intended to secure his own rights. But if 
the citizen ean refuse to exercise this privilege, he may also 
relinguish it for a time, to secure to himself a greater ad- 
vantage. This may be tested by other provisions of the 
constitution. The 10th section of the declaration of rights 
declares, that ‘the accused has a right, in all prosecutions 
by indictment or information, to a speedy public trial by 
an impartial jury of the county or district in which the 
ofience shall have been committed.”? This has always 
been considered as securing a privilege to the accused, and 
ihat he might, under the statute authorizing a change of 
venue, relinquish this right, and be tried elsewhere. So, 
if the General Assembly declares that no sheriff shall vote at 
an election, exeept in case of a tie, it deprives no man of 
his privilege; for no man is bound to become a sheriff, but 
if he does become one, he, for the time, relinquishes his 
right of suffrage, to be exercised only in the excepted 
case, for which he receives a greater good. He does this 
too, with the view in part of securing an election, the very 
object intended to be effected by this provision of the consti- 
tution. It is the policy of the constitution that an election 
should be made by the people, and therefore, an act of the 
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General Assembly tending to advance this object, wou'd be 
consonant with the best public policy. Nor does the idea 
that the sheriff may be authorized to give a casting vote 
militate at all against the opinion herein before advanced, 
that a failure to cleet such ‘officer oceasions a vacaney in 
the office. If such provision existed, the election would 
not have closed until the sheriff had ascertained the tie, and 
given his vote. 

The position, that an officer may be cor pelled to re- 
linquish a part of his constitutional privileges as a citizen 
to promote the convenience of the community, was well 
sustained by he counsel for the relator, in the cases put of 
clerks, &e. &e. being required to keep their offices at the 
several places of holding the courts of the different coun- 
ties, which necessarily compels them to live there: and to 
be compelled to reside at a particular place, is as certainly 
an unconstitutional restriction upon citizens generally, as 
any which can be imagined. Offices are created, and offi- 
cers appointed for the convenicnce and advantage of the 
people, and so long as these objects are kept in view in le- 
gislative enactments with regard to them, their rights are 
not infringed. The constitutions of all the States pre- 
seribe the general qualifications of electors; in scvergl, the 
sheriff is required by statute to give the casting vote; and 
in none, so far as I am informe |, has the constitutionality 
of sucha law been questioned. Iam therefore of opinion 
that such a statute would not be unconstitutional. 

I come now to examine whether such a statute does ac- 
tually exist in our statute book. 

To prove that there does, much has been advanced in 
argument, which would have been sound logie if ad- 
dressed to the legislative branch of the government, but 
which ought not to influence this Court in arriving at a con- 
clusion. That such a law would be politic, will not be 
disputed by me; but because I am of this opinion, it does 
not follow that others must agree with me, far less that ] 
am for this reason to determine that there is such a law. 
It has been urged that the constitution secures the right 
to the electors of each county, to elect members to the 
General Assembly, sheriffs, and clerks; and that unless 
some person in the county is authorized to give a casting 
vote in the event of-a tie, there would bea failure to elect, 
and the office must remain vacant; or the Governor may 
appoint some individual to fill the vacaney, however ob- 
noxious such appointment might be to the people of the 
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eounty. Reccive this argument in all its latitude, and it 
defeats itself; for it has not yet been contended by any, 
that the constitution gives to any person a casting vote to 
produce a preponderance, when an equal vote has been 
given to two candidates; but all admit, that if such a power 


exists, it is conferred alone by the act of 1812, and that of 


18i9, which recognizes it; for as to the provision in the 
7th section of the schedule to the constitution, all agree 
that it was only intended to provide for the first election 
under the constitution, and this object being effected, it 
became adead letter. Supnose the act of 1812 had been 
expressly repealed by that of 1819, so far as related to the 
casting vote of the sheriff, who then would have given such 
vote? Certainly any other citizen would have been equal- 
ly authorized to do so, with the sheriff! ‘The answer is 
plain, none would have had such authority; a vacancy 
would have oceurred, not so destructive to the true in- 
terests of the people as might be apprehended, as it could 
at once be filled by the Governor of their choice; and after 
the revolution of a few months, the electors of the county 
would again meet at the polls, either to confirm the ap- 
pointment made by their Chief Magistrate, by electing the 
man commissioned by him, or to put some person in his 
place, in whom they more implicitly confided. 

The decision of this case then, turns simply upon this 
point, does the act of 1819 vest in the sheriff the power 
of giving the casting vote, in the event of an equal number 
of votes being given to two persons, ¢: wndidates for the 
office of sheriff? The 3d section of thi it act, which is en- 
titled *‘an act to ré®ulate eleections,’? &e. declares, “that 
hereafter the court house shall be the place of holding 
general elections in each and every county throughout 
this State, for the purpose of electing Governor, members 
to Congress, members of the Ge: er! Aassembly, sheriffs, 
and clerks. The election at the court house, as aforesaid, 
shall be holden on the first Monday, and day following, 
in August, in each and every year.”? The 3d section 
provides, “that the elections aforesaid shall be conducted 
by the sheriff and man: wers s appointed, i in the same manner 
as heretofore by law directed.”? In order to ascertain 
the manner in which elections were conducted before the 
passage u that aet, it is necessary to reeur to the act of 
1812, passed by the Legislature of the Mississippi Ter: ito- 
ry, entitled ‘‘an act to amend and reduce into one the 
several acts regulating elections.”?” The Sth section of 
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JULY 162. this act, after specifying the manner in which votes shall 
rv” be giv by ball <6] 
whe feate given in, viz: by ballot, &e. proceeds thus: ‘*But when 
- two persons shall have an equal number of votes, the re- 
Adams. —_ turning officer shall have the casting vote, but shall not 


vote in any other case whatsoever.” At that time, mem- 
bers of the House of Representatives were the only oflicers 
elected by the people. Does this provision, for deciding 
in the event of a tie, form a part of the ‘‘manner of con- 
ducting the election?” If it does, then the relator was 
duly elected; if it does not, he was not. There is cer- 
tainly a great distinction between the manner of conduct- 
ing an election, and the election itself. By ‘‘the manner 
of conducting the election.” J understand the formal part of 
the election, viz: the mode of voting, the mode of receiv- 
ing and registering the votes, of computing them, &c. 
The word manner has never been considered as inc! luding 
substance, but form only, and the word conducting, cer- 
tainly cannot be synonymous with effecting. Now the 
giving a casting vote is clearly not a part of the ‘*man- 
ner of conducting,” but it is effecting the election. The 
qualifications of the electors is substance, the manner of 
determining upon those qualifications is form. Under the 
provision which we are considering, it devolved upon 
the managers to determine whether the voters possessed 
the necessary qualifications to vote; but the law must de- 
finitely prescribe those qualifications. In the event of a 
tie, the giving of the casting vote is as substantial a part 
of the election, and more so if possible, than the qualifica- 
tions of the electors. It is so far from being the manner 
of conducting the election, that it is absolutely making the 
election. When the polls are closed, and the votes are 
counted out, the sheriff and managers have eompleted 
their duty as respeets the manner of conducting the elec- 
tion, and if no election of any officer is effected by reason 
of atie, and any individual is authorized then to vote, he 
is as completely the elector, as if no other person had been 
permitted to vote at all. This is placing in the hands of 
the sheriff, a great and important priv ilege, too important, 
I conceive, to be given by mere implication, iolees it was 
necessary to the security of some great interest. I believe 
| therefore, that the power of the sheriff to give such voie, 
| ought not, and legally cannot, be extended by implication; 
\ and that therefore, he has not the power to give the casting 
vote, except in the instance expressly provided for, viz: 
in the event of a tie between candidates for the House of 
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Representatives; and that the argument ab inconvenienti 
cannot in this instance, be permitted to weigh with the 
Court. 

The practice of extending statutes far beyond their 
legitimate meaning, indeed of often giving them a con- 
struction directly in opposition to the plain intention of 
those who made. them, has been in many instances carried 
to a most unwarranted length. That statutes, which have 
in view the remedy of a particular mischief, should be 
coustrued by the Courts so as to carry that intention into 
effect, is, in the general, a plain proposition; but when the 
formal mode prescribed for carrying into execution the 
provisions of one statute, is recognized and prescribed as 
the mode of carrying into execution the provisions of 
another, to determine that all the substantial enactments 
of the first are included in the last, might produce much 
confusion; nor can I perceive the necessity for these 
extended constructions. Did our General Assembly meet 
but once in some dozen years, the argument ab tnconve- 
mienti would possess great foree indeed; but when there 
are annual sessions, surely it is safe and more becoming in 
the judicial tribunals to suggest to this more immediate 
organ of the people, the amendment which they consider 
politic, than to make it themselves. 

I consider the policy upon which our happy institu- 
‘tions are based, of keeping separate and distinct the three 
departments of the government, as the one best caleula- 
ted to secure the permanence of our liberties; and while I 
would watchfully guard against the encroachments of the 
executive or legisl: itive departments upon the indepen- 
dence of the judic tial, I would be equally vigilant not to 
pass the boundary laid down for me asa judge. While all 
shail act in this way, we shall move on harmoniously, and 
the great object of the constitution, the security of the 
people’s rights, will be perfectly effected. 

I consider it unnecessary to dwell upon the conse- 
quences produced by the announcement made by the 
sheriff, Barton, that the relator was duly elected. This 
ean have no possible effect. If he had received a minori- 
ty of votes, this declaration could not make him a sheriff, 
either de facto or de jure; if he had received a majori- 
ty, he was entitled to the office whether declared so or not. 

[ am of opinion the judgment should be affirmed, and 
of this opinion are a majority of the Court. 
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By JUDGE LIPSCOMB. I have not formed «n 
opinion on the point whether the act of 1812 was abro- 
gated or not, by the constitution; but I most fuliy coneur 
in the construction given to that act in the above opinion. 


By JUDGE SAFFOLD. An election was held at the 
time appointed, when Barton, the sheriff then in office, 
computed the votes, and proclaimed the relator elecied 
by a majority of five votes; five days afterwards, on sug- 
gestion of a mistake, he re-examined the certificates re- 
iurned by the managers, from the different precincts: the 
result of which was, that Anderson and If. Chiles had 
received an equal number of votes: whereupon the 
sheriff gave the casting vote in favor of the relator, and 
made out and forwarded to the department of State a eer- 
tificate thereof. An attempt having been made to contest 
the election of Anderson, and notice thereof given to the 
executive department, the Governor proceeded to fill the 
office, and commissioned the defendant, Adams, ‘*to hold 
the said office until superseded by the determination of 
the contested election, or otherwise by the constitution 
and laws of the State.”” No method for contesting elec- 
tions for sheriff having been prescribed by statute, nothing 
farther appears to have been done in the contest until it 
was renewed in this judicial form. The contest appears 
to have been attempted in the first instance, and the ex- 
ecutive appointment to have been made on the supposition 
that Barton, the returning officer, had no right to give the 
casting vote; or if he had, it was not done in time. 
These points involve all the difficulty of the case. 

The right of the returning oflicer to give the casting 
vote in the event of a tie in the election of sheriffs, is 
denied, on the ground that the act of 1812, under which, ‘ 
aS modified and extended, the authority is claimed, does 
not apply to elections for sheriff. It is true this act ol 
the Territorial Legislature was passed with exclusive re- 
ference to elections for Representatives to the General 
Assembly, and at that time no other State or county offi- 
cer was clective by the people; hence the expressions of 
the act embrace Representatives only. I think there can \ 
be no difficulty in deciding, that unless the application ot 
the act of 1812 has been extended by subsequent legisla- 
tion, no change in the form of the government, or exten- 
sion of the right of suffrage, would confer the right of 
giving the casiing vote in the election of other officers. 
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But I maintain that the constitution and statutes of the 
State have ‘given the same right in the election of all 
county officers in which the sheriff is the returning offi- 
eer. The fact that a different regulation exists in the 
election for Governor, can furnish no argument against 
the right in the other elections mentioned, for in this, va- 
rious considerations prove that the General Assembly is 
the only competent authority to act. In the event of an 
equal division of votes in the election of Representatives 
to Congress, the several returning officers of the district 
shall determine which of the candidates shall be the Re- 
prescntative. @ This may be regarded as one of the many 
indications of the policy of the State, to maintain inviola- 
ble the right of suffrage, by confining the election and 
ultimate choice of all officers to the electors of the dis- 
trict or county entitled to the franchise. The right of 
the returning officer to give the casting vote for sheriff, 


may, I conecive, be fairly derived from the statutes of 


1812, regulating elections ‘for Re ‘presentatives to the Ge- 
neral Asse: nbiy, conjointly with the 7th section of the 
schedule to the constitution, and the act of 1819.4 The 
schedule directs, that the first election for Governor, Re- 
presentatives to Congress, members of the General As- 
sembly, clerks of the several Courts, and sherifis of the 
several couniies, ‘shall be conducted in the manner pre- 
scribed by the existing election laws of the Alabama Ter- 
ritory.”? [fad there been a tie in the election first held 
under the constitution, for any State Senator, can a rea- 
sonable doubt be entertained as to the authority of the 
returning oflicer to have given the easting vote? All ad- 
mit he had this right in an election for Representative, 
for the act of 1812 had expressly so directed; the con- 
stitution had continued in foree all the Territorial laws 
not repugnant to it, and had further declared as above 

recited, that the election for members of the General As- 
sembly, and all the other officers mentioned, should be 
conducted in the manner prescribed by the existing elec- 
tion laws of the Alabama Territory. What more could 
have been necessary to place the conduct or entire man- 
agement of the clections of Senators and Representatives 

on the same footing? My present object is to prove that 
members to both “branches of the Legislature must be 
elected in the same way, and that it is impossible that a 
difference can exist between the election of Senator and 
sheriff, as respects the right of the returning officer to 
give the € casting voie. 
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While Tadmit Courts have no authority, in order te 
arry into effect their own notions of expedicney, to 
extend the operation of statutes, by construction, to per- 
sons or things not within their legititimate meaning, 
though they be equally within their reason, I am equ: ally 
zealous to maintain, that we should not torture langnage 
or pervert its usual acceptation, to produce difficulty or 
inconvenience, or to search for a casus omissus in legis- 
lation; but that we are bound to interpret all statutes 
according to their true intent and meaning, and such as 
are of a remedial nature, liberally and beneficially. Then 
when it is declared that the elections authorized by the 
constitution shall be conducted in the manner prescribed 
by the then existing laws of the Alabama Territory, I 
cin understand the language in no other sense, than that 
such elections are not only to be commenced, but finally 
consummated by the same rules; nor can I conceive, 
while two or more candidates have an equal number of 
votes, that the election has been completed. It is true 
the authority derived from the constitution as referred to, 
had exclusive reference to the first elections to be held 
under it; but the Le;islature was equally competent to 
legislate on the subject, and at the succeeding session, 
shortly after the first elections, an act was passed to regu- 
late the elections of the several officers before mentioned, 
by which it is provided that the elections aforesaid, ¢‘shall 
be conducted by the sheriff and managers appointed in 
the same manner as heretofore by law directed.”’@ This 
language is substantially the same as that employed by the 
pr age and must evidently refer, as there was no 
ther, to the election law of 1812, which authorized the 
acai officer to giv e the casting vote. 

Neither Senators nor clerks of ether Court, more than 
sheriffs, were elected by the people in 1812. The go- 
vernment being territorial, had no Senators, and the 
clerks and sheriffs were appointed by the Executive. 
Hence it appears to me impossible that the election of 
either of these officers, or of Representatives, can be 
governed by rules SSerent from the others. The Legis- 
lature, as well as the Convention, has arranged them in the 
same class for election, and explicitly declared that it shall 
be conducted in the same manner prescribed by the pre-ex- 
isting election laws. Under the different construction, 
if a tie occur in the election of a Senator, there is no au- 
thority competent to determine the election. The Senate 
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atone, has a constitutional right, when convened, to judge 
of the election, and return; till then nothing can be do-e, 
and the Senate have no power to give the ecasiing vote, 
nor has the Governor that power, or any authority to fill 
the appointment, and the consequence of their deelaring 
a vacancy and ordering a new election would be, that 
the county would remain unrepresented during the great- 
er part, or all the session. Similar inconvenience would 
result from the same cause in reference to sherifis, unless 
a tie ipso facto constitutes a vacancy subiect to executive 
or judicial appointment, and this according to our polity 
would be a most novel idea. And thongh a commission 
has issued to Adams, who was not a candidate, the Gov- 
ernor has not viewed the difficulty in this case, in the light 
of an ordinary vacaney; he expresses in the commisston 
2s the cause of making the appointment, that the election 
had been contested; nor has any authority been disecv- 
ered for an executive appointment in eases of contested 
elections. These are eases in which I conceive both law 
and usage have directed that the person ostensibly elected, 
and having the certificate of the returning officer, shall 
exercise the office until the contest be terminated in favor 
of one of the parties, or until the tribunal authorized to 
try and determine the contest shall declare the office va- 
eant: and if the law, as in this case, has provided no 
other mode of deciding the contest, the judiciary is always 
competent. The official acts of the person in office un- 
der color of right, during tm pendency of the contest, 
are valid as the acts of an officer de facto, if not de jure. 
The direction of the constitution on this head is, that ifa 
vaeaney occur in the office of sheriff subsequent to an 
election, it shall be filled by the Governor, as in other 
eases, until the next general election. Shortly after inis 
election was held, ana the difficulty bad arisen es deserib- 
ed, the Governor commissioned Adams, who otherv. se 
had no claim to the office. Ata lier period, asceriain- 
ing there was no prospect of a speedy decision of the 
contest, he issued a commission to Anderson pursuant to 
his certificate of election; but Adains refusing to yield 
his authority, continued to exercise the funetious. It is 
conceded that a commission coves not confer the right to 
an elective office, except in ease of vaconey, as directed 
by the constitution, and that it is only evidence of ile 
right, whieh may be resisied, and either sustained or an- 
nuiled, according to the true result of the election. 
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Then, asit is not conceived that any such vacancy ex- 
isted as is contemplated by the constitution, and inasmuch 
as the sheriff had certified that Anderson was duly elected, 
I find it necessary to express an opinion that the commis- 
sion to Adams was unauthorized, and that on a full view 
of the merits, that said relator was legally and constitu- 
tionally elected; that such is the only legitimate conciu- 
sion, whether it be considered that he had a majority of 
five votes, as first calculated, or that the number of votes 
was equal for him and another, as supposed on the second 
examinaiion of the certificates, five days afterwards, and 
that the sheriff then gave him the easting vote. As the 
delay in determining the election was produced by a mis- 
take, rendering the casting vote unnecessary, and the law 
does not limit the time, it cannot aficet the relator’s title 
to the office. 

It has also been contended in favor of the defendant, 
that the provision in the election law authorizing sheriffs 
to give the casting vote, and denying them the right to 
vote ia any other ease, is unconstitutional, for the reason 
that it affects their right of suffrage. This objection will 
be but slightly noticed, as itis not sustained by the opinion 
of a majority of this Court. 

Besides the reasons already advanced to prove that the 
right to give the easiing vote is consistent with both the 
law and constitution, it may be also observed, that other 
priviieges intended to be sceured by the constitution, and 
which are deemed inestimabge, cannot be insured without 
the existence of this right. ~The constitution guarantees 
to the electors of each county, the right to elect members 
to the General Assembly, sherifis, clerks, &c. ‘Then, the 
effect of a denial of authority to some one in the county 
to give the casting vote in the event of a tic is, that the 
county must remain for a time without any such officer, 
or that the Governor, residing in a distant part of the 
State, may control the result according to his will, by 
appointing whom he pleases, however offensive to the 
county; and true as it is, that this state of things may not 
often occur, yet every clection is subject to it, and the 
principle is the same as if the occurrence was more fre- 
guent. And it is also important to reflect, as insisted by 
the relator’s counsel, that if it be admitted that the mere 
act of contesting an election creates a vacancy, the inevi- 
table consequence is, that any designing individual, by 
merely exhibiting the form of a contest, may deprive the 
electors of the county of their constitutional right of sul: 
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frage and defeat their will, however united in any case, 

y transferring the appointment to the Governor, and this 
may be repeated as often as elections shall be held. A 
more palpable invasion of the elective franchise cannot be 
well imagined; and the principle being established on con- 
stitutional grounds, the remedy would be placed beyond 
ihe control of the Legislature. 

This would be a state of things than which nothing 
could be more foreign from the intention of the Convention. 
And to all the objections urged on the ground that the in- 
dividual rights of the returning officer would be withheid, 
by denying him the common right of suffrage, I think a 
sufficient answer has been given by the relator’s counsel, 
that it isan usual and necessary ineiden to the office which 
the incumbent has volunt: wily accepled; ; that the yee 
cheerfully submitted to this qualif ication of the right, has 
duly exereised it, and that it neither did or scan ares 
the werrprnange of any other person. It may be also ob- 
served that the oficial situation of a sheriff gives him ex- 
‘onmianee influence in elections: his right of sufirage ts 
secured whenever his vote can give to the candidate of 
his song e aplurality; and then hel has the peculiar right of 
voting with a knowledge of the state of the polls, whereby 
he may secure his first, second, or other choice. These 
advantages would appear to compensate for any rights 
viclded. These are ali the points which I think necessarily 
involved in the contest; aind according to my view of the 
qucstioe, AnJerson wes, nlisentit'cd to the office. Herce 
my dissent from the opinion of a majority of the Court. 

Jcpce Perry also dissented, and concurred in the 
opinion delivered by Juper Sarro.p. 

Judgment affirmed. 


Juner Coxxier, presided below, and did not sit. 


Sressins v. Surron. 
When parties have agreed that the deposition of a witness shall be taken 


wud read on the trial, it uiust be read, aithough it appear by the deposi- 
tiou the wiin’ss was intereste 


On the trial of an action of assumpsit in the Cireuit 
Court of Baldwin eounts y, Pell 3. Sution recovered against 
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Russell Stebbins, a judgment on a verdict for $1,000. 


~~’ The deelaration was for goods sold, mater ials furnished 


woinion 


Sutton. 





towards the building ofa “steam bo: it, &e. The plea was 
the general issue. A bill of exceptions was taken by 
Stebbins, the matter of which is here assigned for error. 

It appears by the record, that there had been a previous 
trial of the cause, in which one John Motley had been ex- 
amined as a witness, thata new trial had been granted, and 
that at the same term the following entry was made of 
record, viz: ‘In this cause it is agreed that the deposi- 
tion of John Motley, a witness for plaintiff, shall be taken 
this day before OQ. Sibley, clerk of this Court, without 
notice, and who it is agreed shall be considered as au- 
thorized to administer an oath to the witness, and that 
said deposition shall be read in evidence upon the trial of 
this cause.’? Under this agreement, the deposition of 
Motley was taken, and was offered as evidence for the 
plaintiffon the second trial. It was objected to by the 
defendant, Ist, because by the evidence itself it appeared 
he was an interested witness; and 2d, because the rcageaion 
was irrelevant to the issue. The objection s were oye 
ruled, and the evidence was read. 


Hirencock, for the plaintiff in error. 
Acre and Parsons, for the appellee. 


hy JUDGE PERRY. In pursuance of the a agreement, 
the deposition of the witness Motley was taken and read 
on the trial i in the Court below, which was excepted to, 
and forms the ground of error insisted on in this Court; 
because as it is contended, the witness was directly in- 
terested in the event of the suit. Such interest has at all 
times excluded witnesses from giving testimony in Courts 
of justice, unless the parties by their agreement make such 
testimony legal. Have they done so? ‘The strong language 
used in the agteement, that the deposition should be read 
in evidence upoa the trial of the cause, is emphatic of the 
intention of the pariics, that they intended to render the 
witness competent, whatever his interest might be; this 
construction, it is believed better protects the rights of the 
parties and preserves the rules of law, than any other that 
eau be given to the agreement; because it may fairly be 
inferred from the record, that both parties knew what the 
testimony of the witness would be, previous to the agree- 
meat, as the defendant below, in an affidavit for a new 
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trial previous to the agreement, alleged surprise in conse- 


quence of the witnesses testimony. But it is contended, ° 


that a consent to take a deposition is always to be con- 
strued subject to legal exceptions as to the competency of 
the witness, unless the record shews that the opposite 
party has expressly waived the point. The construction 
contended for might well be conceded, had the agreement 
gone no further than the mere taking of the deposition; 
but the parties do not stop there, they go further and say 
the deposition shall be read on the trial, which waives all 
exceptions to the deposition, unless it be true as contend- 
ed in the second place by the plaintiff’s counsel, that the 
testimony was irrelevant to the issue. Under this objection 
it may be necessary to consider the effect of the witnesses 
testimony. It then proves that the witness, while in the 
employ of the plaintiff in error, received goods of the 
defendant, which were appropriated to the plaintiff’s use 
in the payment of his workmen; that Stebbins, in making 
out the bills of his workmen, charged them with the gooc's 
got trom Sutton. This testimony then, created an obliga- 
tion upon Stebbins to pay for the goods he had thus 
appropriated to his own use, and tended, to say the least 
of it, to prove the issue between the parties, in accordance 
with the rule of law that every thiag which tends to prove 
the issue between the parties is admissible upon the trial. 
This last view of the case it is believed, entirely rids it of 
the statute of frauds. We are therefore of opinion, that 
tue judgment of the Court below should be affirmed. 


By JUDGE TAYLOR. In this ease the decision must 
turn entirely on the construction of the agreement between 
the parties, relative to the deposition of the witness, 
Motley. That this witness was interested and incompe- 
tent is clearly proved by his own testimony, and put be- 
yond all doubt by the written contract between him and 
the plaintiff in error. He was liable to Sutton unless a 
recovery could be effected in this action, and therefore in- 
terested in securing such recovery by his testimony. 

The agreement by which it was determined by the Cir- 
cuit Court that the defendant Stebbins was precluded from 
objecting to the competency of the testi nony of Motley, 
was made in open Court, and it must be presumed, by the 
attornies for the respective parties, as the entry is as all 
are which are thus made, without the signatures of the 
parties, and without any expression that the plaintiff and 
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gu.yis20, defendant appeared in their proper persons, &e. If then, 
V™ this was an arrangement made between the counsel, what 
we must have been their object? It has been contended in 
Sutton. argument, that it was a condition upon which the new 
~—_—_—— trial was granted. If so, it should have been evidenced 
by the record; but nothing to this effect is found there. 
It was a voluntary agreement gratuitously made by the 
counsel for the defendant. It appears to me to |e a most 
unreasonable construction, to determine that the defend- 
ant’s counsel intended that the rights of his client should 
be compromitted, nay sacrificed by the introduction of 
illegal and incompetent testimony. By the law, it is 
necessary for a party who wishes to preecure the deposition 
of a witness, to make oath to his materiality, sue out a 
dedimus, give notice of time and place to the opposite 
party, &e. By determining that this agreement does not 
contain a stipulation that the deposition should be used on 
the trial, whether the testimony should be legal or illegal; 
is this agreement nullified? Far from it, it effects much; 
all that an intelligent and honest attorney can be supposed 
even to intend to grant, without express words, showiug 
beyond doubt that he grants more. All the pre-requisites 
of making the affidavit, suing out the dedimus, giving the 
notice, &e. are dispensed with; in addition to all which, the 
clerk is authorized to act as commissioner and to admi- | 
nister the oath to the witness. ‘Then thisagreement grants | 

much to the plaintiff, in whose behalf this deposition was 

taken, which the defendant’s counsel might legitimately 

grant, without jeopardizing the rights of his client. 

It is insisted however, that the intention of the parties 

is made plain by its appearing in the record, that the 

witness had testified upon a former trial in the cause. 

This does not convince my mind. On that trial, his in- 

terest and consequent incompetency may not have occur- 

re‘! to the defendant’s counsel, or if he was objected to on 

that ground, the objection may have been overruled. 

To me it appears plain that it was only intended by 

this agreement to place the plaintiff, Sutton, in as good ‘a 

situation as the personal presence of the witness would 

do at the trial, not a better. It is a common form of ex- 

pression to add to the corclusion of notices for taking 

depositions &e. that they will be read on the trial of the 
cause, it is often appended to agreements made between - 
counsel; yet I never knew it contended before, that no | 
matter how illegal the testimony, still it was to be read, 
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but always understand that no objection to competency — suLy 1829, 
‘ Vw 


is thereby waived. 
It has been asked, ‘*suppose the agreement had autho- 
rized the deposition of a party to be taken.”’ This is no 


illustration. In that case the words upon which so much - 


stress is laid in this instance could give no additional 
effect to the agreement. When it is agreed that a party 
shall give his deposition, it must be understood as conced- 
ing a right, because all know it cannot be done without 
such agreement; and beeause it will be presumed the par- 
ties had some object in view. But if counsel could be so 
reckless of the interest of their clients as to make such 
an agreement, would the Court permit it to be carried in- 
to execution, if objected to on the trial? Would not the 
authority of the Court be interposed when it was seen 
that an attorney was betraying the trust confided to him? 
Most certainly. Then in the present instance, I cannot 
agree to a construction which places counsel in such an 
attitude, particularly when he is known to have been a 
man of integrity; and even were the agreement mure 
explicit in evidencing an intention thus to compromise 
the interest of a party, without its appearing that he had 
been consulted on the subject, | much doubi the propriety 
of permitting his rights to be thus sacrificed. In my 
opinion the judgment should be reversed, and the cause 
remanded. 
Judgment affirmed. 


The Curer Justice presided below, and did not sit. 


Stebbins 
Vv. 
Sutton. 
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